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tHmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
— 

No. 9324 

Paul A. Porter, Administrator, Office of Price 
Administration, appellant 

7 l 

V. ' 

Jo Van Der Loo, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR | 

THE DISTRICT OF COLUMBIA 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

This action was brought by the Price Administrator to re¬ 
strain the defendant from violating a regulation issued under 
the Emergency Price Control Act of 1942, as amended (56 
Stat. 23, 50 U. S. C. App. 901 et seq.), and to recover statutory 
damages in the sum of $16,579.71 under the provisions of Sec¬ 
tion 205 (e) of that Act. Jurisdiction of this Court is invoked 
under Section 101 of Title 17 of the D. C. Code of 1940. The 
judgment appealed from was entered January 3,1946. Notice 
of appeal was filed March 25,1946. 

STATEMENT OF THE CASE 

Maximum Price Regulation 330, as revised and amended. 1 
established as maximum prices for feminine outerwear at 


*8 F. R. 2209; 9 F. R. 11350. 


( 1 ) 
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wholesale and retail those prices at which each individual seller 
made the largest number of deliveries of garments of the same 
cost and in the same category during the base period, August 1 
to December 31, 1941. Each seller was required to file a pric¬ 
ing chart showing, by category, each cost price paid for garments 
sold during the base period, the price at which the largest num¬ 
ber of garments in each cost price line was delivered, and the 
resulting percentage mark-up. 

For cost price lines not handled during the base period, the 
regulation allowed the category average mark-up for any 
higher than the highest shown on the chart, the mark-up shown 
for the lowest in the category if the new line was lower in cost 
than the lowest shown, and the mark-up of the next lower price 
line in the category if the new line was between the highest 
and the lowest. 

The defendant is a retailer subject to the regulation. She 
claims that throughout the base period established by the - 
Regulation she was engaged in a clearance sale to dispose of 
slow-moving and damaged stock, with the result that during 
the base period she sold garments in a number of cost price lines 
below their normal selling prices and in some instances below 
their cost prices (R. 51-56). 2 

On April 25, 1945, following the defendant’s request for an 
interpretation, she was advised by a district office of the Office 
of Price Administration that the regulation was interpreted to 
establish as a seller’s maximum price for any cost price line, the 
price at which the largest number of garments was delivered 
during the base period, even though that price was at or below 
cost. 3 H 

When investigation disclosed that the defendant failed to 
comply with the Regulation as interpreted by the Office of 

3 Record references refer to joint appendix. 

* On June 13, 1945, the defendant filed a protest to the regulation with 
the Administrator of the Office of Price Administration, which was denied 
on February 12,1946. * 

The defendant then challenged the validity of the Regulation in the 
Emergency Court of Appeals. Her complaint was dismissed on September 
5, 1946, the Court holding that the Revised Maximum Price Regulation 330 
as originally drawn, was fair and reasonable on its face. Jo Van Der Loo 
v. Paul A. Porter, Price Administrator , No. 318, Emergency Court of Appeals. 
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Price Administration, the Administrator filed the suit below. 

(R. 1). 

The action was tried by the court without a jury. The un¬ 
controverted evidence showed that from August 1,1944 to June j 
21, 1945, the defendant had sold women’s and misses’ outer 
wear garments at prices in excess of the maximum prices estab¬ 
lished by the Regulation as interpreted by the Administrator 
(PL Ex. 16) 4 (R. 27, 28, 39, 40, 49, 72-77). The record also 
shows that the defendant failed to prepare an accurate chart 
correctly reflecting the maximum prices established for her 
business in accordance with the requirements of the Regular 
tion, until after the Office of Price Administration had begun 
an investigation which resulted in this law suit (R. 62-72, 98- 
103). The record further shows that she failed to properly 
acquaint herself with the regulation (R. 64-65); that there 
was no effective supervision in her .shop to assure compliance 
with maximum prices by her employees (R. 73-74, 94-97) ; 
and that she knowingly charged overceiling prices for gar¬ 
ments in a certain line where the resale price was set by the 
manufacturer (R. 67, 68, 75, 77). 

In defense the defendant challenged the validity of the 
Regulation as interpreted by the Office of Price Administration, i 
maintaining that the Regulation cannot properly be interpreted! 
as establishing any maximum price at a level lower than the 
cost price and that a concern which during the base period 
delivered the largest number of its garments of a certain cost 
line at a selling price at or below cost is not required by the! 
Regulation to accept this selling price as its ceiling. (R. 47.) 
The defendant also endeavored to show good faith, alleging that 
the overcharges were the result of a misunderstanding of the 
regulation and mistakes of her employees (R. 73, 78, 79, 97). 

In a memorandum opinion filed December 11, 1945 (R. 5), 
the court upheld the Administrator’s interpretation of the 
Regulation and issued a permanent injunction restraining the j 
defendant from violating the Maximum Price Regulation 330, 

4 The maximum prices which defendant was permitted to charge are 
shown on a chart prepared by defendant’s counsel from the defendant’s 
records, in accordance with the requirements of the Regulation as applied 
to defendant’s business. (PL Ex. 14, R. 26, 28, 101,102.) 
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as amended and revised. The court held, however, that the 
Administrator was not entitled to recover statutory damages 
because the defendant had acted in good faith and made an 
honest effort to comply with the regulation. On January 3, 
1946, the court entered a final judgment in accordance with 
its opinion (R. 6). From that judgment the Administrator 
appeals. 

STATUTES INVOLVED 

The action involves Section 205 (e) of the Emergency Price 
Control Act. As amended on June 30, 1944, the section reads 
as follows: 

“If any person selling a commodity violates a regula¬ 
tion, order, or price schedule prescribing a maximum 
price or maximum prices, the person who buys such com¬ 
modity for use or consumption other than in the course 
of trade or business may, within one year from the date 
of the occurrence of the violation, except as hereinafter 
provided, bring an action against the seller on account 
of the overcharge. In such action, the seller shall be 
liable for reasonable attorney’s fees and costs as de¬ 
termined by the court, plus whichever of the following 
sums is the greater: (1) Such amount not more than 
three times the amount of the overcharge, or the over¬ 
charges, upon which the action is based as the court in 
its discretion may determine, or (2) an amount not 
less than $25 nor more than $50, as the court in its dis¬ 
cretion may determine: Provided, however, That such 
amount shall be the amount of the overcharge or over¬ 
charges or $25, whichever is greater, if the defendant 
proves that the violation of the regulation, order, or 
price schedule in question was neither wilfull nor the 
result of failure to take practicable precautions against 
the occurrence of the violation. For the purposes of 
this section the payment or receipt of rent for defense- 
area housing accomodations shall be deemed the buying 
or selling of a commodity, as the case may be; and the 
word “overcharge” shall mean the amount by which 
the consideration exceeds the applicable maximum price. 
If any person selling a commodity violates a regula- 
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tion, order, or price schedule prescribing a maximum 
price or maximum prices, and the buyer either fails 
to institute an action under this subsection within thirty 
days from the date of the occurrence of the violation or 
is not entitled for any reason to bring the action, the! 
Administrator may institute such action on behalf of the 
United States within such one-year period. If such 
action is instituted by the Administrator, the buyer 
shall thereafter be barred from bringing an action for 
the same violation or violations. Any action under this 
subsection by either the buyer or the Administrator, as 
the case may be, may be brought in any court of com¬ 
petent jurisdiction. A judgment in an action for dam¬ 
ages under this subsection shall be a bar to the re¬ 
covery under this subsection of any damages in any 
other action against the same seller on account of sales! 
made to the same purchaser prior to the institution of 
the action in which such judgment was rendered.” 

On July 25, 1946, the section was amended by the substitu¬ 
tion of the folllowing for the second sentence thereof: 

i 

“In any action under this subsection, the seller shall 
be liable for reasonable attorney’s fees and costs as de¬ 
termined by the court, plus whichever of the following 
sums is greater: (1) Such amount not more than three 
times the amount of the overcharge, or the overcharges, 
upon which the action is based as the court in its dis¬ 
cretion may determine, or (2) an amount not less thari 
$25 nor more than $50, as the court in its discretion may 
determine: Provided, however, That such amount shall 
be the amount of the overcharge or overcharges if the 
defendant proves that the violation of the regulation, 
order, or price schedule in question was neither willful 
nor the result of failure to take practicable precaution^ 
against the occurrence of the violation.” 

STATEMENT OF POINTS 

The court erred in failing to award the Administrator judg¬ 
ment for at least the amount by which the prices at which 
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defendant sold her garments exceeded the maximum prices 
established by the regulation. 

SUMMARY OF ARGUMENT 

When violations of the Maximum Price Regulation have 
been established, the Administrator, in cases where the pur¬ 
chaser is not entitled to sue, is entitled as of right for a judg¬ 
ment for at least the amount of the overcharges even if the de¬ 
fendant proves that the violations were neither wilful nor the 
result of a failure to take practicable precautions to prevent 
their occurrence. 

ARGUMENT 

The court erred in failing to award the Administrator judg¬ 
ment for at least the amount by which the prices at which 
defendant sold her garments exceeded the maximum prices 
established by the Regulation 

It is now well established that when any commodity is sold 
at a price in excess of the maximum price established by a regu¬ 
lation issued under the Emergency Price Control Act, the 
Administrator, in cases where the purchaser is not entitled to 
sue, is entitled as of right to recover not less than the amount 
of the overcharge. If the defendant proves that the violation 
of the regulation was neither wilful nor the result of failure to 
take practicable precautions to prevent its occurrence, the re¬ 
covery is limited to the amount of the overcharge. In no case, 
however, may the recovery be less than that amount. 

Thus in Bowles v. Heinel Motors, Inc., 59 F. Supp. 759, 762, 
(E. D. Pa.), affirmed without opinion in 149 F. 2d 815 (C. C. A. 
3rd, 1945), the court said: 

“* * * The literal meaning of this is that in the 
ordinary case of a wilful violation the court has dis¬ 
cretion to enter any amount not more than three times 
the overcharge or overcharges and not less than $25, but 
that, if the violation was not wilful, then the court must 
enter its judgment for at least the amount of the over¬ 
charges if they are greater than $25. * * * 
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Again, in Bowles v. Krodel, 149 F. 2d 398, 401, (C. C. A. 7tli, 
1945) the court*said: 

ail 


a* 


* as we construe this section, the court in 
cases is lodged with the discretion to enter a judgment, 
the minimum amount of which is the overcharge, with 
a maximum amount of three times thereof, or an amount 
not less than $25 or more than $50, whichever sum is the 
greater, except in the case where a defense has beep 
established under the proviso and in such case the court 
has no discretion but to enter a judgment for the mini¬ 
mum amount that is the overcharge in one instance or 
$25 in the other. 

Similarly in Bowles v. Goebel, 151 F. 2d 671, 673, (1945), 
where the Eighth Circuit Court stated: 

“* * * the only positive command which the 

amended statute contains on the assessment of damages 
is that, if the defendant proves that the violation was 
neither wilful nor the result of failure to take practica¬ 
ble precautions against its occurrence, he cannot be 
held liable for more than the amount of the overcharge 
(or $25, if the overcharge is less than that sum). In all 
other situations, his liability is permitted to be “such 
amount * * * as the court in its discretion may 

determine,” not exceeding three times the amount of 
the overcharge (or from $25 to $50, if the recovery other¬ 
wise might be less), except that the prescription fen¬ 
damages equal to the overcharge where non wilfulness 
and the taking of practicable precautions are proved 
necessarily must be treated as implying that in no case 
can the damages be less than the amount of the over¬ 
charge. * * * 

To the same effect are Bowles v. Ammon, 61 F. Supp. 106, 
reversed on other grounds 154 F. 2d 698 (C. C. A. 8th, 1946), 
and Shearer v. Porter, 155 F. 2d 77 (C. C. A. 8th, 1946). 

Finally, when Section 205 (e) was considered for further 
amendment in July 1946, the Joint Conference Committee in 
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its report on H. J. Res. 371,79th Cong. 2d Sess., Rept. No. 2629, 
in explaining the proposed amendment whereby the $25 mini¬ 
mum was eliminated, restated its intention to retain the single 
damages as the minimum, and said: 

“This subsection (section 205 (e)) also provides that 
if the defendant in a treble damage action proves that 
his violation was neither willful nor the result of failure 
to take practicable precautions against its occurrence 
the damages assessed shall be the amount oj overcharge. 
The effect of the amendment is to eliminate in such 
cases the $25 minimum prescribed by the present law.” 
[Italics supplied.] 

In view of the foregoing, it is clear that the court erred in 
failing to award the Administrator judgment for at least the 
amount by which the prices at which the defendant sold the 
commodities involved in the action exceeded the maximum 
prices established by the regulation. 

CONCLUSION 

It is respectfully submitted that the judgment should be 
reversed and the cause remanded, with instructions to grant 
judgment in favor of the Administrator for at least the amount 
of the overcharges exacted by the defendant. 

George Moncecarsh, 

Deputy Administrator for Enforcement, 

David London, 

Director, Litigation Division, •> 

Albert M. Dreyer, 

Chief, Appellate Branch, 

Rose Mary W. Filipowicz, 

Attorney, 

Office of Price Administration, 

Washington 25, D. C. 

J. Grahame Walker, 

District Enforcement Attorney, 

Office of Price Administration, 

District of Columbia. 
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United States Court of Appeals 

District of Columbia. 


I 

j 

I 


No. 9324 


Paul A. Porter, Administrator, Office of Price 

Administration, 

Appellant, 
v . 


Jo Van Der Loo, 


AppeUee. 


Appeal from Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

The Administrator instituted suit in the District Court 
of the United States for the District of Columbia for an 
injunction and for treble damages in the amount of 
$16,579.71 for the alleged violation of the Emergency Price 
Control Act of 1942. The violations relied upon were alj 
leged overcharges in connection with the sale of women ^ 
and misses’ apparel. Sale of these articles is governed 
by Revised Maximum Price Regulation No. 330 of the 


i 
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Office of Price Administration (R. 1-3). This Regulation 
is of the type that seeks to control prices by fixing a ceiling 
in accordance with the price charged during a selected pe¬ 
riod antedating the Regulation. In this instance the period 
was from August 1, 1941, to December 31, 1941 (R. 59; 
p. 6, infra). 

The appellee, defendant below, was and is a retail dealer 
in women’s and misses’ apparel. Prior to opening her own 
business she had been engaged as a sales-person in the 
women’s departments of various retail stores in the Dis¬ 
trict of Columbia. In March of 1939 she entered into busi¬ 
ness for herself. Due to inexperience she acquired an un¬ 
balanced and slowly-moving inventory to such an extent 
that her capital w T as frozen. Upon the advice of an expert 
employed by her she instituted a policy of liquidating this 
inventory at greatly reduced prices. During the period 
later selected as the base priod for the application of the 
Regulation she sold many garments at prices at or below 
her cost prices. During the same period she also disposed 
of damaged, soiled or faded garments at cost or less than 
cost prices (R. 51-55). , 

Subsequent to the promulgation of the Regulation she 
sought to comply with its terms, and in accordance with 
the direction of the Regulation prepared what the Regu¬ 
lation referred to as a pricing chart from which ceiling 
prices for future sales were to be ascertained. This chart 
was found to be unsatisfactory by officials of the District 
of Columbia office of the Office of Price Administration, 
whereupon she employed an accountant who prepared what 
the Record refers to as Chart No. II. Again the officials 
of the local Office of Price Administration determined that 
this chart was not satisfactory, whereupon there was pre¬ 
pared for her by counsel a chart referred to in the Record 
as Chart No. III. This chart was prepared upon the basis 
of eliminating from consideration the abnormal, unusual 
and irregular sales which occurred as the result of the liqui- 
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dation policy above referred to—that is, in compiling the 
chart, sales at or below cost were eliminated, this for the 
reason that the Regulation itself directs the preparation 
of a chart showing “markups” and does not by its terms 
contemplate below-cost sales (R. 36-37, 59,100-101; Defend - 
ant’s Exhibit No. 1). The local Office of Price Administra¬ 
tion was advised of this fact, and under date of April 25, 
1945, advised the appellee by letter that she was required 
to include in her pricing chart such below-cost sales, and 
to be governed by them as her ceiling prices for those 
cost lines of garments (R. 24-25, Plaintiff’s Exhibit No. 10). 
In accordance with that letter and the directions therein 
contained, a further pricing chart was prepared by coun¬ 
sel, and has been referred to in the record as Chart No. IV 
(R. 27, 101; Plaintiff’s Exhibit No. 14, Defendant’s Ex¬ 
hibit No. 2). It is upon the basis of this chart and the 
ceiling prices thereby reflected that the allegation of viola¬ 
tions is predicated; and the Office of Price Administration 
in the trial below relied solely upon this chart as estab¬ 
lishing the appellee’s ceiling prices (R. 28, 38, 39-40). The 
great majority of the alleged violations relied upon occur¬ 
red prior to the time the local officials of the Office of Price 
Administration first expressed their view regarding the 
requirements that sales at less than cost were to be taken 
as establishing a ceiling, and also occurred prior to the 
time when the chart relied upon as establishing those ceil¬ 
ings was made and filed by the appellee (R. 37-40). 

Within a short time after receiving the letter setting out 
the A dmi nistrator’s position, and after filing the Chart 
No. IV in compliance with the direction of the Office of 
Price Administration, appellee protested the Regulation in 
accordance with the procedure established by the Emer¬ 
gency Price Control Act. This protest was filed on June 
13, 1945, and within thirty days thereafter the Adminis¬ 
trator requested additional evidence, which was supplied 
him. This suit was filed on July 26,1945 (R. 1) and came 
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on for trial on November 20, 1945 (R. 15), upon the com¬ 
plaint and the defendant’s answer denying the alleged vio¬ 
lations (R. 4). At the time of the trial no action had been 
taken by the Office of Price Administration upon the pro¬ 
test filed by the appellee, although the law clearly contem¬ 
plates action by the Administrator within a thirty-day 
period (E. 5). 

.After the trial, in which the appellee and one of her as¬ 
sistants testified (E. 50-88, 88-99), the District Court filed 
a memorandum opinion in which he found that the appellee 
had acted in good faith. The trial judge stated that he 
would issue an injunction but would not enter any judg¬ 
ment for damages. This memorandum opinion made no 
finding as to violations (E. 5-6). Thereafter counsel for 
appellant prepared a final decree for permanent injunc¬ 
tion, which recited that the parties agreed that the memo¬ 
randum opinion of the Court should serve as Findings of 
Fact and Conclusions of Law. Said decree was signed 
January 3, 1946 (E. 6-7). No other Findings or Conclu¬ 
sions were requested by either side (E. 6-7). Thereafter 
this decree was stayed for the period of thirty days, to 
permit appellee to file a complaint against the Adminis¬ 
trator in the Emergency Court of Appeals (E. 7-8). The 
ALdministrator had denied appellee’s protest on February 
13, 1946. The Emergency Court of Appeals dismissed the 
complaint on September 5, 1946; Certiorari denied Novem¬ 
ber 12, 1946 (No. 567, United States Supreme Court). 

STATUTES AND REGULATIONS INVOLVED. 

The action involves Sections 205 (a) and 205 (d) of the 
Emergency Price Control Act as amended, and Revised 
Maximum Price Regulation No. 330. 

Emergency Price Control Act of 1942, as amended: 

Sec. 205. (a) Whenever in the judgment of the Adminis¬ 
trator any person has engaged or is about to engage in 
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any acts or practices which constitute or will constitute a 
violation of any provision of Section 4 of this Act, he mav| 
make application to the appropriate court for an order en¬ 
joining such acts or practices, or for an order enforcing 
compliance with such provision, and upon a showing by 
the Administrator that such person has engaged or is about 
to engage in any such acts or practices a permanent or 
temporary injunction, restraining order, or other orde^ 
shall be granted without bond. 

i 

Sec. 205. (d) No person shall be held liable for damages 
or penalties in any Federal, State, or Territorial court, on 
any grounds for or in respect of anything done or omitted 
to be done in good faith pursuant to any provision of this 
Act or any regulation, order, price schedule, requirement] 
or agreement thereunder, or under any price schedule ofj 
the Administrator of the Office of Price Administration 
or of the Administrator of the Office of Price Administra^ 
tion and Civilian Supply, notwithstanding that subse¬ 
quently such provision, regulation, order, price schedule, 
requirement, or agreement may be modified, rescinded, or 
determined to be invalid. In any suit or action wherein a 
party relies for ground of relief or defense upon this Act 
or any regulation, order, price schedule, requirement, or 
agreement thereunder, the court having jurisdiction of suclj 
suit or action shall certify such fact to the Administrator. 
The Administrator may intervene in any such suit or 
action. 

Revised Maximum Price Regulation 330—Retailers* and 
Wholesalers* Prices for Women’s, Girls’, Children’s 
and Toddlers’ Outerwear Garments. 

* # # 

Sec. 2. How to find your ceiling prices under this regu¬ 
lation. —(a) Explanation of rules. You find your ceiling 
price under this regulation by calculating the markup whiclji 
you took on garments you delivered during the “base pe 
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riod”, and then applying that markup to the cost of the 
garments you are pricing. # * 

(c) * * # (2) * • • (i) The “base period” for retailers is 
the period between August 1 and December 31, 1941; * # 

Sec. 3. Pricing charts. In order to price under this regu¬ 
lation you must have a pricing chart. * * * On or before 
October 15, 1944, every seller subject to this regulation 
• • * must file two signed copies of a pricing chart with the 
Office of Price Administration * * *. You must keep a copy 
of the pricing chart for your own use. * # * 

(а) How to prepare a pricing chart. Each pricing chart 
must contain the following: 

(1) The seller’s name and address. 

(2) Type of seller * * •. 

(4) A list of the categories you delivered during your 
base period. 

(5) A list of the cost prices at which you purchased gar¬ 
ments in each of these categories. * • • 

(б) The discount, terms of allowance at which you pur¬ 
chased the largest number of garments at each cost price 
listed in (5). • • • 

(7) The selling price at which you delivered, during the 
base period, the largest number of garments of each cost 
price listed in (5). If during the base period you delivered 
an equal number of garments at two or more different sell¬ 
ing prices, list the lowest of these selling prices. * * * 

(8) The percentage markup taken on each selling price 

listed in (7). 2 

• • • 


2. Any percentage markup authorized for a par¬ 
ticular cost price and/or category by an order granting 
an adjustment under MPR 153, as amended, shall be 
deemed to he the percentage markup taken by the sel¬ 
ler on the largest number of garments of that cost price 
and/or category delivered during the base period. 
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Selling price lines and percentage markups of sellers who 
made their first deliveries after June 15, 1942 may be re¬ 
vised at any time by the' OPA * • # . | 

Note : Throughout this regulation, reference is made 
to categories, prices and markups listed on the seller’s 

pricing chart. * * * 

# * # 

I 

(b) How to amend a pricing chart. * • * However, until 
you have received an acknowledgment from the OPA of 
the receipt of this amended pricing chart, you must not take 
a higher percentage markup than that previously reported^ 
or permitted under this regulation, whichever is lower. 

Sec. 4. Pricing rules. —(a) Summary of pricing nUes\ 
In order to find your ceiling price for a garment, you use 
whichever of the four following pricing rules is applicable, 

(1) Rules 1 and 2. You first look at your pricing chart 
to find whether the category of garment which you are pric¬ 


ing is listed on the chart. If it is, you find your ceiling 
price by using Rule 1 and 2. 

(2) Rule 3. If the category is not listed on your pricing 
chart you use Rule 3. * * * 

(b) * * * (1) Rule 1 . Garments purchased at a cost price 
listed on the seller's pricing chart. The ceiling price for k 
garment which has a cost to you the same as a cost pricfe 
listed for that category on your pricing chart is the selling 
price listed for that cost price on your chart. * * • 

(a) Rule 2. Garments purchased at a cost not listed on 
the seller's pricing chart —(i) Garments purchased at a 
cost higher than any listed on the seller's pricing chart. The 
ceiling price for a garment whose cost is greater than the 
highest cost price listed for the same category on your pric¬ 


ing chart is calculated by applying to the cost of the gar¬ 
ment you are pricing the “average percentage markup!” 
for that category. The “average percentage markup” is 


found by adding together all the cost prices listed for a cat£- 
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gory, adding together all the selling prices listed for that 
category, and then dividing the difference between these 
totals by the total of the selling price. 

For example: The retailer whose pricing chart is 
shown in appendix B (a)(1) wishes to find his ceiling 
price for a woman’s dress (Category 21) which he pur¬ 
chased for $12.75. Since the highest cost price listed 
for women’s dresses on his pricing chart is $10.75, he 
must price under Rule 2(i). To find his average per¬ 
centage markup for women’s dresses he first adds to¬ 
gether the cost prices listed for women’s dresses (* * 4 
$50.00); then he adds together the selling prices listed 
for those cost prices (* * • $79.68); next he subtracts 
the total of the cost prices from the total of the selling 
prices * * * finally, he divides the remainder just ob¬ 
tained by the total of the selling prices ($29.68-r- 
$79.68 = 37.2%). His average percentage markup is 
therefore 37.2%, and he finds that his ceiling price for 
his $12.75 cost dress is $20.30 by subtracting 37.2% 
from 100% * • • and dividing the cost by the remain¬ 
der ($12.75 -r- 62.8% =$20.30). Note that this retailer 
will use the same average percentage markup of 37.2% 
in pricing all women’s dresses costing more than $10.75. 

(ii) Garments purchased at cost prices lower than any 
listed on the seller’s pricing chart. Your ceiling price for 
a garment whose cost is less than the lowest cost price listed 
on your pricing chart for the same category is calculated 
by applying to the cost of the garment you are pricing, 
the percentage markup listed on your pricing chart for the 
lowest cost price in that category. This is done hv sub¬ 
tracting the percentage markup from 100%, and dividing 
the cost of the garment you are pricing by the difference. 
The result is your ceiling price. • • • 

For example. You have some women’s dresses 
(Category 21) that you bought for $2.75. During the 
base period you did not deliver any women’s dresses 
costing less than $3.75. Your pricing chart shows you 
that the selling price at which you delivered the largest 
number of $3.75 dresses is $5.98. It also shows you 
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that your percentage markup was 37.3%. By applying 
this same markup in pricing your $2.75 dresses, you 
find that your ceiling price is $4.39 * • *. 

However, if you find that your $3.75 cost price for 
women’s dresses is marked with an (S) you disregard 
the percentage markup listed for that cost price and 
find your ceiling price for your $2.75 dresses by apply¬ 
ing the percentage markup listed on your pricing chart 
for the lowest cost price line of women’s dresses not 
preceded by (S). 

(iii) All other garments purchased at cost prices not 
listed on the seller’s pricing chart . Your ceiling price for a 
garment whose cost is between the lowest and the highest 
cost price listed on your pricing chart for the same cate¬ 
gory, but is not the same as any cost price listed on the 
chart for that category, is calculated by applying to the cost 
of the garment you are pricing, the percentage markup 
listed on your pricing chart for the next lower cost price 
in that category. This is done by subtracting the percent¬ 
age markup from 100%, and dividing the cost of the gar- j 
ment you are pricing by the difference. The result is your 
ceiling price. 

For example: You want to find your ceiling price 
for women’s dresses (Category 21) that you now buy 
at $7.75. On your pricing chart you have listed 
women’s dresses at cost prices of $6.75 and $8.75, but 
none at $7.75. To calculate your ceiling price you take 
the percentage markup listed on your chart for 
women’s dresses costing $6.75. This is 38.4%. You 
apply this markup to your cost of $7.75 and find that 
your ceiling price is $12.58 # * *. 

(iv) Adjustment of cost prices to reflect different terms 
or discounts. Where you find that a garment which yoq 
now purchase has a different cost price from any garment) 
of the same category listed on your pricing chart, and that 
you bought such garment on terms different from thosd 
listed for the next lower cost price on your pricing chart, 
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yon must adjust the cost of the garment you are now pric¬ 
ing to reflect the terms listed on your pricing chart for the 
next lower price, and then, using the adjusted cost, take 
the percentage markup of the next lower cost price. 

For example. The retailer whose pricing chart is 
shown in Appendix B (a) (1) listed the following cost 
prices for women’s coats: # * * Therefore, in pricing 
his woman’s coat purchased at $19.75 less 3/10 EOM 
under Rule 2(iii) the seller uses the percentage markup 
on his next lower cost price. * * * Applying the per¬ 
centage markup listed for $18.75 cost price (37.4%) 
to the woman’s coat with an adjusted cost of $19.35, he 
finds that $30.91 is his ceiling price * * *. 

(1) Rule 3. Your ceiling price for a garment in a cate¬ 
gory not listed on your pricing chart is calculated by ap¬ 
plying Rules 1 and 2 above as if all the cost and selling 
price lines and percentage markups listed on your entire 
pricing chart were the price lines and markups for the cate¬ 
gory of garment you are pricing. * * * However, in using 
Rule 2(i) in such case, you use the average percentage 
markup for all categories, found by totalling all the cost 
prices for all categories, and all the selling prices for all 
categories listed on your pricing chart. Note, also, that in 
using Rule 2(iii) you use the percentage markup listed for 
the cost price next lower than the cost of the garment you 
are pricing, regardless of category, and in using Rule 2(ii) 
you use the percentage markup listed on the chart for the 
lowest cost price in any category. 

For example: You want to find the ceiling price for 
misses’ suits (Category 7) which you now buy at $9.25. 
You did not list any misses’ suits on your pricing chart 
nor did you list a cost price of $9.25 for any category 
at all. You did list a cost price of $8.75 for women’s 
dresses (Category 21) which is the next lower cost price 
listed on your pricing chart for any category. Your 
pricing chart shows a percentage markup of 37.3% for 
these $8.75 women’s dresses, since the selling price is 
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listed at $13.95. Accordingly, your markup for your 
$9.25 misses’ suits is 37.3%, and your ceiling price is 
$14.75 * * \ 

However, in applying this rule you may find that you 
have listed the same cost price for more than one category, 
and that the selling prices and percentage markups listed 
for that cost price are different for the several categories. 
In any such case, you must, when applying this rule, use 
the selling price or the percentage markup which gives you 
the lowest ceiling price. 

For example: In the preceding example you might 
have found, when pricing the misses’ suits which you 
now buy at $9.25, that on your pricing chart you listed 
a cost price of $8.75 for both women’s dresses (Cate¬ 
gory 21) and women’s coats (Category 1), but that you 
listed a percentage markup of 32% on the coats and a 
percentage markup of 37.3% on the dresses. Using 
the 32% markup for your $9.25 misses’ suits, you would 
have a ceiling price of $13.60 ($9.25 -5- 68% =$13.60). ! 
If you could use the 37.3% markup, your ceiling price | 
would be $14.75 ($9.25 -4- 62.7% =$14.75). However, | 
you must take the percentage markup which will give ! 
you the lowest ceiling price. This is 32%, and your ceil- ! 
ing price for your $9.25 misses’ suits is therefore $13.60. | 


Sec. 7. Records, (a) You must keep a record showing, 
for each price established under this regulation, (1) the I 
cost of the garment, (2) the selling price, (3) if you did not 
price under Rule 1, the percentage markup used in estab¬ 
lishing the ceiling price, and (4) the pricing rule under! 
which the ceiling was calculated. 

SUMMARY OF ARGUMENT. 

Appellant’s argument to the effect that the Administra-! 
tor is entitled to a judgment for at least the single amount 
of damages, in a case where a violation of the Regulation 
is established, is pointless in this proceeding, since there 
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was no finding of violation; there was no request by or on 
behalf of the Administrator for such a finding; and the rec¬ 
ord did not require, nor would it have supported, such a 
finding. 

Appellant also ignores the principal pertinent finding in 
the case, that is, that the appellee “acted in good faith and 
made an honest effort to comply”. This finding, under Sec¬ 
tion 205 (d), provides a proper basis for the Court’s con¬ 
clusion that she “should not be held liable in damages”. 

The interpretation which the Administrator contended 
for in the Court below, and inferentially here, is not a rea¬ 
sonable or proper interpretation of the Regulation, in that 
it seeks to add, with a resulting retroactive penalty, some¬ 
thing to the Regulation which the Regulation itself com¬ 
pletely ignores; that is, it sought to distort a Regulation 
contemplating the perpetuation of base period markups 
into one compelling the perpetuation of abnormal below- 
cost sales. 

On the other hand, the interpretation consistently ad¬ 
vanced by the appellee gives effect to all legitimate pur¬ 
poses of price control. 

ARGUMENT. 

No Judgment for Damages was Required or Justified. 

The sole argument of the brief of appellant herein is that 
the Court below erred in failing to award damages 

“for at least the amount by which the prices at which 
the defendant sold her garments exceeded the maxi¬ 
mum prices established by the Regulation.” 

(Appellant’s brief, p. 6.) The contention is that when vio¬ 
lations of the Maximum Price Regulation have been estab¬ 
lished, the Administrator is entitled to a judgment for at 
least the amount of the overcharges, even if defendant 
established the defense provided under Section 205(e) 
(Appellant’s brief, pp. 4-5). 
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We do not take issue with this contention as a matter of 
law, since the decided cases cited by the Administrator have 
established the proposition contended for in a proper case. 
We vigorously deny, however, that there is any place for j 
the application of this principle in this case. The basic 
premise for the application of the principle contended for 
is a finding of violation. There is no such finding in this 
record. 

The argument made presupposes that violations of the 
Maximum Price Regulation have been established and that 
the defendant has affirmatively pleaded and proved the pro¬ 
viso defense. In this case no violations were admitted by 
appellee (R. 4), and no violations were found by the trial 
court. The Court’s memorandum opinion (R. 5), which was 
accepted as Findings of Fact and Conclusions of Law (R. 
6), at the instance of appellant, contains no word indicating j 
a finding of a violation by appellee of the Act or the Regu- I 
lation. J 

The burden was on appellant as plaintiff below to file | 
requested findings, or to request the Court to make find¬ 
ings, that there had been a violation of the Act or the Regu¬ 
lation. The record before us is silent as to any finding of a 
violation or any request for such finding. 

On the contrary, the Court affirmatively found, in the 
memorandum opinion, that appellee had 

“ acted in good faith and made an honest effort to 
comply”, 

and the Court refused to assess damages. The judgment ! 
prepared by counsel for appellant adopted this memoran- ! 
dum opinion as Findings of Fact and Conclusions of Law. j 
If, as asserted in appellant’s brief (p. 3), the Court had j 
found in favor of the Administrator’s interpretation of the 
Regulation, and had further found that appellee had vio¬ 
lated the Regulation (and no word indicating such approval j 
of interpretation or such finding of violation appears in the | 
opinion), damages might appear, without more, to be in 
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order. But the Court would have erred if, without finding 
a violation of the Regulation or the Act, it had assessed 
damages calculated upon an interpretation of the Regula¬ 
tion which it had not approved or upheld. 

The Court below in effect held that, since protest proceed¬ 
ings were in progress to review the Administrator’s inter¬ 
pretation of the Regulation as given in correspondence be¬ 
tween the parties to this case, the Court would accept that 
interpretation as binding in this case for future conduct 
and would hold appellee to her chart No. IV. from now on, 
until that interpretation was passed on in the protest pro¬ 
ceedings. The Court did not find and was not asked to 
find that a letter from an employee of the District Office of 
Price Administration construing an ambiguous regulation 
had the effect of transforming prior sales into violations of 
the Emergency Price Control Act, nunc pro tunc. The lower 
Court’s position is in line with the decisions to the effect 
that the Act, in providing for protest and review of regu¬ 
lations, manifests the policy of Congress that regulations 
should be complied with during the time their validity is 
being tested. 

Bowles v. Car others, 152 F. 2d 603, 605 (C. C. A. 5, 
1945). 

But the Court refused to accept that interpretation, coming 
as it did in the midst of a controversy between the same 
parties, as requiring a finding of violation in past conduct. 
To do so would amount to permitting the Administrator to 
adjudicate his own complaint. It would be strange indeed 
if the reviewing court were bound by the determination of 
the officer whose action is being reviewed as to the meaning 
of his regulation or order. 

Conklin Pen Company v. Bowles, 152 F. 2d 764 
(E. C. A., 1946); 

Bowles v. Simon, 145 F. 2d 334, 337 (C. C. A. 7, 

1944). 
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“If Congress had deemed it necessary or even appro-! 
priate that the Administrator’s order should in effect 
be final in construing the scope of the national price- i 
fixing policy, it would not have been at a loss for words 
to say so. We do not think it should over-weigh the 
considerations we have set forth as the proper con-! 
struction of the statute.” 

Davies Warehouse Company v. Bowles, 321 U. S. 

144, 88 L. Ed. 635. 

i 

Section 205(a) under which this action purports to have! 
been brought (R. 2) authorizes the Administrator to ap¬ 
ply to the Court for an injunction when in his judgment 
a person has violated or is about to violate the Act . Thei 
complaint herein prayed an injunction as well as dam¬ 
ages. Appellee’s answer denied each and every allegation 
of violation (R. 4). 

It is not necessary that there shall have been a violationl 
in order that an injunction may issue, and the issuance of 
an injunction in this case is no indication that a violation 
had been committed. 

j 

“The injunction imposes no punishment—it merely 
insures better compliance with the Act. The injunc¬ 
tion works no hardship on one who intends to comply 
with the law.” 

Bowles v. Quon, et al., 154 F. 2d 72 (C. C. A. 9,1946). 

Indeed, the memorandum opinion (R. 5) clearly shows 
the basis for the issuance of the injunction—that appellee’s 
protest of the Regulation had not been decided, and pend¬ 
ing an administrative determination of that protest the 
pricing chart then in effect should remain. However, Sec¬ 
tion 205(e) (under which damages were sought, although 
it is not cited in the complaint as authority therefor) au¬ 
thorizes action and the assessment of damages only in cases 
where a person selling a commodity “violates” a regula¬ 
tion prescribing a maximum price; and there is no finding 
of a violation in this case. 
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The judicial process incident to the issuance of an in¬ 
junction under the Emergency Price Control Act differs 
materially from that incident to the awarding of a judg¬ 
ment for damages under the same Act. To justify an in¬ 
junction the court need only find that a person has engaged 
or is about to engage in acts or practices which acts or 
practices in the judgment of the Administrator constitute 
violations of Section 4 of the Act. The court is not required 
to find that the acts or practices complained of in fact con¬ 
stitute violations, past or prospective. Administrative rem¬ 
edies subject to review in the Emergency Court of Appeals 
are available to the parties, and the effect of the injunction 
is to put the defendant in the position of acting at his peril 
in disregarding the administrator’s position. 

To make an award for damages, however, the court must 
make exact findings of fact on two essential points: First, 
that a ceiling price has been set for the sales in question 
and what that ceiling price is; Second, that sales have been 
made at prices in excess of the ceiling, subsequent to the 
time when the ceiling prices had been promulgated in such 
fashion that they were known or could have been known 
to the defendant. 

Appellee Acted in Good Faith and the Court was Correct 
in Refusing to Hold Her Liable in Damages. 

The complaint in this case alleged violations of the Regu¬ 
lation; the answer denied them; evidence was introduced 
to the effect, from the Administrator’s viewpoint, that ac¬ 
cording to his interpretation of the Regulation certain of 
her sales constituted violations of it—from appellee’s view¬ 
point, that according to her interpretation those sales were 
not violations. The Court did not find that there had been 
any violations, but found affirmatively that appellee had 
made an honest effort to comply and had filed a protest to 
the Regulation; then that appellee 

i “has acted in good faith and made an honest effort to 
comply and, as a consequence, should not be held liable 

! in damages”. (Italics supplied.) 
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The italicized phrase from the Court’s language is that of 
Section 205(d) of the Act, which provides: 

“No person shall be held liable for damages or pen¬ 
alties in any Federal * * * court, on any grounds for 
or in respect of anything done or omitted to be done 
in good faith pursuant to any provisions of this Act I 
or any regulation * * * thereunder, * * * notwithstand¬ 
ing that subsequently such provision, (or) regulation 
* * * may be modified, rescinded, or determined to be 
invalid.” 

Section 205(e) contains no provision relating to “good 
faith”, the basis for the Court’s action here. That Section 
sets up the so-called “proviso defense”, to the effect that| 
if a defendant proves that his violation was 

“neither willful nor the result of failure to take prac¬ 
ticable precautions against the occurrence of the vio¬ 
lation” 

single overcharges only may be assessed. 

The adjudicated cases hold that those two items of de- 
fense must be affirmatively pleaded and proved. 

Bowles v. Krodel, 149 F. 2d 398, 399-400; j 

Bowles v. Glick Bros. Lumber Co., 146 F. 2d 566, 
571. 

The record herein shows frequent references by Court 
(R. 57-58, 71, 72, 78, 82, 86, 87) and by counsel (R. 47, 72, 
78, 86) to the question of appellee’s “good faith”. The 
Court, from its affirmative holding that appellee acted in 
good faith and made an honest effort to comply with the 
Regulation (R. 5), appears to have been clearly of the opin-i 
ion that the Regulation was susceptible of being honestly 
and reasonably understood and interpreted in the sense for 
which appellee contended, and that appellee was acting 
under what she had reason to believe was a reasonable andi 
proper construction of the Regulation, and was therefore! 
entitled to the benefit of Section 205 (d). 
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Since the Court did not find a violation, there was no 
room for the application of the proviso defense; and noth¬ 
ing in the pleadings nor the Record refers to that defense or 
to the assertion or attempted establishment by appellee of 
the necessary factors in said defense—that the violations 
were not “willful’’ nor the result of failure to take * 4 prac¬ 
ticable precautions” against occurrence of the violation. 

The establishment of “good faith” under Section 205(d) 
and the pleading and establishment of the proviso defense 
under Section 205(e) are entirely separate and distinct, al¬ 
though the cases indicate that they are sometimes confused. 
The proviso defense under Section 205(e) comes into play 
when there has been a violation and it is sought to cut down 
the assessment of damages to single overcharges; the estab¬ 
lishment of “good faith” prohibits the assessment of dam¬ 
ages—that is, no person shall be held to have committed a 
violation (which violation would render him liable under 
Section 205(e) to damages or under Section 205(c) to crim¬ 
inal penalties) because of anything done in good faith pur¬ 
suant to any regulation. 

In a number of cases defendants found to have violated 
a regulation, in proceedings under Section 205(e), have 
attempted to assert as a defense the prohibition of 205(d), 
which did not apply. 

In Bowles v. Griffin , 151 F. 2d 458, 460 (C. C. A. 5,1945), 
the court said: 

“* * * the regulations and orders of the Administrator 
are in their nature legislative and administrative and 
not judicial. The fact findings on which they are based 
do not constitute estoppels as by judgment. While 
the consideration of the validity of regulations and 
orders is reserved for the Emergency Court of Ap¬ 
peals, the application and enforcement of them is by 
Section 205 committed wholly to the district courts, 
which have the jurisdiction to find the facts to which 
the regulations or orders are to be applied. The penal¬ 
ties, for they are such (cases) sued for here under 
Sect. 205 (e) are recoverable only ‘if any person selling 
a commodity violates (note the present tense) a regu- 


lation, order, or price schedule prescribing a maximuni 
priced * * *; and Sect. 205 (d) declares as a defense 
that ‘No person shall be held liable for damages o^ 
penalties * * * on any grounds for or in respect of 
anything done * * * in good faith pursuant to any 
provision of this Act or any regulation, order * * t 
of the Office of Price Administration * * * notwith¬ 
standing that subsequently such provision, regulation, 
or order * * * may be modified, rescinded, or determined 
to be invalid. ’ In this case as to each transaction of 
rent collection which is proven the district court ha^ 
the jurisdiction and the duty to decide whether or not 
it was done in violation of any regulation or order 
existing at the time; and if at that time it was done in 
good faith pursuant to an order then in force, a defensb 
is to be held established although the order has since 
been rescinded. Its enquiry on these points cannot be 
cut off and foreclosed by fact findings of the Adminis¬ 
trator.’’ 


Since there was no violation found, and the Court affirm¬ 
atively found that what was done was done in good faitA, 
appellee is entitled to the protection of Section 205(d). 

The Interpretation for Which the Administrator Contends 
Is Not a Reasonable or Proper Interpretation of the 
Regulation. 

Revised Maximum Price Regulation No. 330 as drawh 
does not require sales of goods, lawfully purchased under 
price control, at prices below the cost to the seller. The 
Administrator by interpretation seeks to change the Regu¬ 
lation and include such a requirement. This he should n<j)t 
be permitted to do. 

The record shows (Defendant’s Exhibit No. 8) that dur¬ 
ing appellee’s clearance sale, extending over the months 
later selected as the base period for the Regulation, sAe 
sold 548 garments covered by the Regulation, over 200 6f 
which were at greatly reduced prices, many of them belofw 
cost, because of her unbalanced inventory or because th^y 
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were damaged or soiled. Those sales did not represent usnal 
or customary sales, or reflect the structure of retail mark¬ 
ups in a typical selling period, but represented an emer¬ 
gency measure, made necessary by the condition of her in¬ 
ventory. 

The Regulation directs the seller to find his ceiling price 

“by calculating the markup which you took on gar- 
i ments you delivered during the 4 base period’, and then 
applying that markup to the cost of the garment you 
are pricing’’ (Sec. 2 (a). (Italics supplied.) 

Further under Section 3 it directs: 

“In order to price under this regulation you must have 
a pricing chart”, 

and it gives with particular detail the items which must 
be contained in the chart. One very essential item to be 
sho wn is 

“the percentage markup taken on each selling price” 

during the base period. The Regulation throughout uses 
the terms “markup”, “percentage markup”, and terms of 
similar import, referring to the method of arriving at a 
selling price by applying a percentage markup over cost 
(pp. 5-11, supra). 

The Administrator’s interpretation is artificial and con¬ 
trary to the plain intendment of the Regulation, in that 
it ’would require appellee to sell, at the below-cost ceiling 
prices shown on her Chart No. IV, merchandise which she 
lawfully purchased at her suppliers’ ceiling prices, with 
the result that her sales would not return to her the cost 
of such merchandise. 

As an example of the absurd results from the applica¬ 
tion of the Administrator’s, contention, reference is made 
to one category, Dresses, handled by appellee. Accord¬ 
ing to the Administrator, appellee was required to sell the 
following cost lines of dresses at the selling prices shown; 
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bear in mind that it was conceded at the trial (R. 45) that 
the cost price was the legal cost price to appellee: 

Cost Price Article Selling Price 

$25.00 Dress $15.00 

39.75 Dress 15.00 

49.25 Dress 35.00 

. 

The record is replete with other instances (R. 40-41, 43-45 ;j 
Plaintiff’s Exhibit No. 14, Defendant’s Exhibit No. 2). 

In the correspondence in which the local Office of Price 
Administration officials advanced that interpretation, ap¬ 
pellee was told in so many words that she must handle 
those cost lines at a loss or refrain from handling them 
at all. No such requirements can be found in the Regula-j 
tion, even by remote inference. While such an interpreta-l 
tion seeks to assume the guise of reasonableness by giv¬ 
ing appellee alternative courses of conduct, it is in fact 
unreasonable, arbitrary and capricious, in that each alter¬ 
native precludes her participation in a legitimate field of 
merchandising in which she seeks to participate under the 
purposes and objectives of the Price Control Act. It im¬ 
poses upon appellee a competitive handicap which she hadi 
not previously suffered and which so far as the record dis-| 
closes is wholly unnecessary for the effectuation of the pur-1 
poses of the Act. Nowhere does it appear that those cost 
lines which appellee’s Chart No. IV. would require her to 
sell below cost, though normally purchased under price 
control, are not normally purchased and sold at normal and 
usual markups by competing retailers. 

The discrimination against appellee is obvious, and was 
brought about, not by reason of any scientific approach to 
price control, but by what may have been a turn of the 
wheel of chance, in that the period of her reduced price j 
sale was later selected as the base period for price control, i 
We may not assume that failure to make a normal sale in 
any cost line during that period would, in the normal course 
of events, result in appellee’s abandonment of that cost 
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line. Certainly in most cases it would not. Nevertheless the 
A dminis trator’s interpretation of the Regulation forces 
such abandonment, while at the same time more fortunate 
merchants in the same line of business suffer no such results 
in the conduct of their business. Such a result is not re¬ 
quired by the Act nor by the Regulation as drawn. 

The reasoning processes employed in attempting to force 
the language of the Regulation to include “markdowns”, 
which are not mentioned or suggested in it, seems to be 
carried beyond common practice in business, and the re¬ 
sult, as said by the Supreme Court of the United States in 

M. Kraus & Bros . v. United States, . U. S., 

90 L. ed. 653, 658-659 (advance sheets) 

“is to introduce an element of conjecture and to give 
effect to an unstated judgment of policy”. 

While that case concerned a criminal charge under the 
Act, other of its language is also pertinent here (p. 657): 

“Not even the Administrator’s interpretations of his 
own regulations can cure an omission or add certainty 
or definiteness to otherwise vague language.” 

Here the omission in the Regulation is its complete fail¬ 
ure to provide for a situation where, during the base period, 
the largest number of garments in a particular cost line 
were sold at prices below cost; and this case arises by rea¬ 
son of the attempt to remedy this omission through a 
letter from a district office employee interpreting the Regu¬ 
lation. To give this so-called interpretation prospective 
effective leaves the parties affected by it to their administra¬ 
tive remedies; but to give it retroactive effect would be to 
permit the Administrator by one pull on his boot-straps to 
hoist himself above the reach of any reviewing authority. 

If the Administrator intended the Regulation to have the 
effect which he now claims for it, he did not make his posi¬ 
tion in this respect self-evident from the language used, 
and his failure to express adequately his intention is em- 
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phasized by the unmistakable language he has used in other 
price regulations, as well as by the language of this par¬ 
ticular regulation. Regulation 330 is couched in rather con¬ 
versational style, addressed directly to the merchant, and 
repeatedly sets out alternative methods of procedure in 
event of differences in situation. In view of the apparently 
careful manner in which the Regulation seeks out and pro¬ 
vides for such alternatives, it is remarkable that the Ad¬ 
ministrator failed to state that “markdowns” had the same 
controlling effect on ceiling prices as “markups”, if that 
had been in fact the theory of the Regulation. 

Under the holding of this Court in the case of Hamilton 
National Bank v. District of Columbia (No. 9192, decided 

June 28,1946),.U. S. App. D. C.,.F. 2d 

., appellee contends that while an administrative in¬ 
terpretation consistant with the statute and the regulation 
has great weight, one which operates to create a rule out 
of harmony with the statute and with the regulation is a 
mere nullity. An administrative officer cannot restrict terms 
used in the regulation, such as “markup” and “percentage 
markup”, by an interpretation which would make those 
terms mean “markdowns”. The administrative power to 
adopt and interpret regulations in the administration of a 
federal statute is not the power to make law, but the power 
to adopt regulations to carry into effect the will of Congress 
as expressed in the statute. And not only must the regula¬ 
tion be consistent with the statute, but it must be reason¬ 
able. 

See, also: Manhattan Co. v. Commissioner, 297 U. S. 129, 
134, 80 L. ed. 528, 56 S. Ct. 397 (1936). 

The memorandum opinion of the Court below said that 
administrative interpretation becomes 

“of controlling weight unless it is plainly erroneous or 
inconsistent with the regulation”, 
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quoting from the opinion in Bowles v. Seminole Rock & 
Sand Company, 325 U. S. 410, 414, 89 L. ed. 1700, 1702. 
That opinion, after discussing the phraseology of the regu¬ 
lation there under discussion, and finding it unambiguous, 
clear and insistent, said: 

| “Any doubts concerning this interpretation * * * are 
removed by reference to the administrative construc¬ 
tion of this method of computing the ceiling price. ,, 

The Court then recited that the Administrator had an¬ 
nounced that construction in a bulletin issued concurrently 
with the regulation, and in his First Quarterly Report to 
Congress; and the opinion continued: 

“Finally, the Administrator has stated that this posi¬ 
tion has uniformly been taken by the Office of Price 
Administration in the countless explanations and inter¬ 
pretations given to inquirers affected by this type of 
maximum price determination.” 

i 

See also Norwegian Nitrogen Products Co. v. United 
States, 288 U. S. 294, 77 L. ed. 796, in which the Supreme 
Court discussed the weight to be given to administrative 
practice, consistent and generally unchallenged. 

Here the Administrator’s attempted interpretation of 
Ills own regulation was not by an “ administrative practice 
too clear to be misread”, as was that considered in the last- 
cited case, but by an individual letter from an official of 
the local office of the Office of Price Administration, writ¬ 
ten to appellee, the other party to the exact controversy 
under the Court’s consideration. 

The record fails to disclose that the Administrator has 
ever so interpreted Regulation No. 330 by any formal or 
published interpretation, by bulletin or report, or other¬ 
wise, or that he has uniformly or even on any other occa¬ 
sion advanced or applied that interpretation, or that he 
has ever applied or attempted to apply it, or to set it out 
as a standard, in any similar situation in administrative 
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practice, or in any other individual case. Further, that 
interpretation was promptly challenged by appellee in her \ 
protest and the subsequent proceedings in connection 
therewith, and in this case. 

In Bowles v. Ammon, 61 Fed. Supp. 106, 114 (reversed 
on other grounds, 154 F. 2d 698, C. C. A. 8, 1946), the 
question was which of two regulations covered defend¬ 
ant’s products, and considerable correspondence took place 
between defendant and the Machinery Branch of the Office | 
of Price Administration on that point. The Administra¬ 
tor urged in the hearing that the interpretation of the 
regulations as advanced in that correspondence was con-j 
trolling. The Court said (p. 114): 

“But the court is unwilling to accord to the instant 
correspondence the rank and dignity of administrative 
construction. It is simply the informal and unpub¬ 
lished statement of his contention, by, or in behalf, 
of a party to the exact controversy under the court’s 
consideration. As such it is no more persuasive upon 
this court than the complaint by which the case is in¬ 
stituted. The question still remains whether the con-j 
tention is valid; and that has been decided by the 
court, uninfluenced by the fact that the administrator 
asserted its validity. If, in cases brought by the Ad¬ 
ministrator under the Emergency Price Control Act 
of 1942, the court must be either controlled, or even 
persuasively influenced, by contentions of the Admin¬ 
istrator in antecedent correspondence upon the identi¬ 
cal litigated claim (prescinding, now, from formal in-i 
terpretations and the history of consistent application 
of regulations in similar circumstances), then little 
would remain for judicial action beyond the registra¬ 
tion and enforcement of the Administrator’s demand.”! 

| 

% 

And in Porter v. JJnderwood, 65 F. Supp. 258, the Court 
refused to accept, as an official interpretation of the Ad¬ 
ministrator, an unpublished letter from a member of the 
legal staff of a local office of the Office of Price Administra-j 
tion, to a party other than the defendant, giving an inter¬ 
pretation of a regulation. 
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The Price Administrator is empowered to alter a status 
created by a prior regulation only by an order or another 
regulation. Emergency Price Control Act, Sec. 2, 50 
U. S. C. A. App., Sec. 902. The letter of April 25, 1945, 
of the local officials to appellee is neither. 

Even if that letter could be given the force and effect of 
an “order” or an amendment to a regulation, it pointed 
for the first time to that construction, and as most could 
operate only prospectively; it could not be made applicable 
to sales made by appellee prior to April 25, 1945. Orders 
by administrative bodies are not comparable to court or¬ 
ders, but are legislative in character and comparable to 
legislative acts. Even an “order” of the Administrator, 
being legislative and not judicial in character, is presumed 
to operate prospectively only, and is no more retroactive 
in its operation than is a judicial determination constru¬ 
ing and applying a statute to a case in hand. 

Manhattan Co. v. Commissioner, 297 U. S. 129, 134, 
80 L. ed. 528 {supra). 

The case of Bowles v. Griffin, 151 F. 2d 458 (C. C. A. 5, 
1945), involved the controlling date of certain rent orders, 
the Administrator holding that the later order could and 
did establish the maximum rent retroactively. The appel¬ 
late court held that whether there was a violation and a 
penalty incurred, as to each of the rent collections, de¬ 
pended on the facts to be established by the evidence, and 
said: 

“• • • this is for the court and not the Administrator 
to decide. * * * His effort to make the rent order retro¬ 
active to October 1, 1942, whatever the effect on estab¬ 
lishing that as the amount properly chargeable from 
that date may be, cannot make that penal which was 
not penal when done four or five months before.” 

In F. Uri & Company v. Bowles, 152 F. 2d 713 (C. C. A. 
9,1945), the Court had before it a claim of the Administra- 
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tor that his interpretation was controlling, and that thej 
Court was legally bound to accept it under the doctrine o^ 
Bowles v. Seminole Rock & Sand Company, supra, that 

“the administrative interpretation becomes of con¬ 
trolling weight unless it is plainly erroneous or incon^ 
sistent with the regulation”. 

The Circuit Court pointed out that in the Seminole case 
both the regulations and the “administrative construct 
tion” thereof were issued by the Administrator concur 4 
rently, and said: ! 

“This is not the situation confronting us in this caseJ 
At the time of the alleged violation of the regulations 
# * * the administrative constructions relied on anc} 
strongly emphasized by appellee had not yet been 
promulgated by the Administrator. Appellants con4 
fronted only the regulations and the Statement of Conj 
siderations * * *; not the regulations and these lateij 
administrative constructions. * * * The later (admin 4 
istrative constructions) • • * were not available to or[ 
binding upon appellants on August 3, 1943, since they 
did not exist. Up to that time, the Administrator had 
not seen fit to promulgate an administrative interpret 
tation setting forth for the trade a definition * • 1 
which was clear and unequivocal and left no doubt as 
to how he intended to apply it * * 

Appellee urges that since the interpretation of Regula¬ 
tion 330 for which the Administrator contends does not 
have the status of an administrative construction, and ii 
clearly unreasonable, and further since it does not tend tc^ 
achieve price control, to affect price stabilization, to pref 
vent abnormal increase in prices, or otherwise to promote 
the congressional purpose announced in the Price Com 
trol Act, it should not be accepted by this Court, at leasj; 
in so far as it is sought to give it a retroactive effect. 
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The Appellee’s Construction of the Regulation is 
Reasonable and Proper. 

The interpretation of Regulation No. 330 for which the 
appellee contends is compelled by the language and theory 
of the regulation, which are based on the application of a 
“markup” customary during the base period, and are too 
apt and clear, particularly in the many references to 
“markups” throughout the regulation, to permit of any 
other construction. 

As heretofore appears, after the Regulation came into 
effect in 1943, appellee filed with the local office of the Office 
of Price Administration four successive pricing charts in 
an effort to meet their requirements. The first and second 
charts having been found unacceptable by that office, appel¬ 
lee proceeded to prepare a third chart, under the express 
directions of the Regulation that the seller must find his 
ceiling price by calculating the “markup” on garments 
delivered during the base period and applying that “mark¬ 
up” to the cost, and under the further directions for pric¬ 
ing set out in detail in the Regulation, all of which are care¬ 
fully and explicitly based on “percentage markup”. Said 
Chart No. HL, filed March 14,1945 (R. 37, Defendant’s Ex¬ 
hibit No. 1), eliminated the cost lines in which the largest 
number of sales during the base period had been made at 
and below cost because of appellee’s clearance sale, since 
those selling prices were “markdowns”, and not, as the 
Regulation prescribed, “markups” on cost, and for the 
further reason that those sales did not represent a normal 
business transaction, but were of a distress nature. The 
local officials held that chart unacceptable, and by their 
letter of April 25, 1945, set out for the first time the inter¬ 
pretation under consideration in this case. 

Under the language of the Regulation, in order that a 
pricing chart may adequately and truly reflect the business 
conditions of the base period in appellee’s business, those 
items sold below cost should not, and under the instructions 
of the Regulation cannot, be included in the pricing chart. 
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It would be entirely consistent with the Regulation to omit 
those items entirely from the chart, as in cases of lines in 
which no sales were made during the base period—to treat 
those sales as not constituting a basis for fixing future sell¬ 
ing prices, which would leave those future sales to be con¬ 
trolled by the pricing rules set up in the Regulation, as are 
all cost lines not appearing on the chart. Even if the result 
of the omission of below-cost sales should be that future 
sales in those cost lines were free from price control, that 
would be chargeable to the omissions of the Regulation, and 
could be corrected only by an amendment of the Regulation 
duly promulgated, and not by correspondence with an in¬ 
dividual retailer. \ 

The intent and purpose of the Statute and of the Regula¬ 
tion are to prevent increases in prices and to stop inflation 
resulting from abnormal increases in price structure. It 
was not their purpose to operate to compel changes in busi¬ 
ness practices or cost processes and methods established 
in the trade, unless the Administrator affirmatively found 
such action to be necessary to prevent circumvention or 
evasion of the regulation. Emergency Price Control Act 
Sec. 202(h). Such a situation does not exist in this case. 
And in the absence of such finding of necessity, the regula¬ 
tion should not be so interpreted that it will operate to com¬ 
pel such changes in appellee’s business practices. 

The natural understanding of the ordinary reader to 
whom the Regulation is directed would be that it was in¬ 
tended to require listing of “markups”, and to permit the 
usual, customary and normal markups applying in the busi¬ 
ness during the base period. 

“Regulations such as those here involved are intended 
for the guidance of ordinary business men and manu¬ 
facturers, who may, we think, justifiably assume that 
the regulations mean what their language, taken and 
understood in its usual sense, imports.” 

• Ammon v. Bowles , 154 F. 2d 698, C. C. A. 8, 1946. 
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The Cases Cited in Appellant’s Brief. 

Appellant cites several cases as supporting his conten¬ 
tion that the Court should have entered judgment for at 
least the amount of overcharges alleged. 

In each of those cases (Appellant's brief 6-7) violations 
of the Act were admitted or found and declared by the 
court or jury, and the question before the Court was the 
effect of the defense proviso in Section 205 (e), the so-called 
* * Chandler defense”, upon the discretion of the Court on 
fixing the amount of damages. In each of said cases, it 
appears the Administrator contended it was mandatory 
upon the court to impose treble damages if defendant failed 
to assert, or having asserted failed to prove, the proviso 
defense. The courts in each case refused to accept that 
limitative view. See: Bowles v. Goebel, 151 F. 2d 671, 675. 

No one of the cited cases is pertinent here. In the court 
below, appellee did not admit any violation of the Act, and 
did not plead or seek to establish the proviso defense, which 
defense must be affirmatively presented: 

Bowles v. Krodel, 149 F. 2d 398, 399; 

Bowles v. Glick Bros. Lumber Co., 146 F. 2d 566, 
571. 

Instead she denied violating the Act (R. 4); the Court did 
not indicate that it found any violation; and the record 
shows no evidence tendered nor argument advanced in ref¬ 
erence to that defense. Under the Act as passed by Con¬ 
gress there must be a violation established before the ques¬ 
tion of willfulness or failure to take practicable precautions 
can enter into the case. These are questions of fact to be 
determined by the court from all the evidence submitted 
in each particular case. 

'The citation of Bowles v. Ammon, 61 F. Supp. 106, on 
the point of the application of the proviso defense to an 
established violation, is hardly persuasive, since the Cir¬ 
cuit Court of Appeals in its reversal (154 F. 2d 698) upheld 
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the defendant’s contention as to the applicable regulation, 
found no violation, and directed dismissal of the complaint. 

CONCLUSION. 

It is respectfully submitted that the action of the lower 
court should be affirmed, and the Administrator’s appeal 
herein dismissed. 

Laskey and Laskey, 
John L. Laskey, 

William S. Tabveb, 
Attorneys for Appellee. 
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District Court of the United States for the 
District of Columbia 

Civil Action No. 29900 


i 


Paul A. Porter, Administrator Office of Price 
Administration, plaintiff 

vs. 

Jo Van Der Loo, defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington] 
in said District, at the times hereinafter mentioned, the follow^ 
ing papers were filed and proceedings had, in the above-entitled 
action, to wit: 

In the District Court of the United States for 
the District of Columbia 


Civil Action No. 29900 

Chester Bowles, Administrator, Office of Price Admin¬ 
istration, Federal Office Building No. 1 , 2nd and C 
Streets SW., Washington, D. C., plaintiff 


Jo Van Der Loo, 1739 Connecticut Avenue NW., Washing¬ 
ton, D. C., DEFENDANT 

(Filed July 26, 1945) j 

COMPLAINT FOR AN INJUNCTION AND FOR TREBLE DAMAGES! 
UNDER THE PROVISIONS OF THE EMERGENCY PRICE CONTROL] 
ACT OF 1942 

1. In the judgment of the Administrator, defendant hasj 
engaged in acts and practices which constitute a violation of 
Section 4 (a) of the Emergency Price Control Act of 1942 
(56 Stat. 23, 765, 57 Stat. 566, P. L. 383, 78th Cong., E. 0. 


l 
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9250, 7 F. R. 7871, E. O. 9328, 8 F. R. 4681), hereinafter called 
the “Act” in that the defendant has violated Maximum Price 
Regulation 330, as amended and revised (8 F. R. 2209), effec¬ 
tive in accordance with the provisions of the Act, and, there¬ 
fore, pursuant to Section 205 (a) of the Ac^, the Price Admin¬ 
istrator brings this action to enforce Section 4 (a) of said Act 
and said Regulation. 

2. Jurisdiction of this action is conferred upon the Court 
by Section 205 (c) of the Act. 

3. Pursuant to the provisions of Section 2 (a) of the Act 
the Price Administrator issued and there was published in the 
Federal Register Maximum Price Regulation 330 effective 
February 24, 1943 (8 F. R. 2209) hereinafter referred to as 
the “Regulation,” which Regulation as amended and revised 
has been at all times since the date of its issuance in full force 
and effect. 

4. At all times hereinafter mentioned defendant has been 
and now is engaged in business selling women’s outerwear 
garments for which, upon sale by defendant, maximum prices 
are and were estabilshed by said Regulation. Said commodities 
are hereinafter referred to as “commodities.” 

5. Defendant has violated the Regulation in the following 
particulars: 

(1) On, to wit, July 9, 1945, and for a long time prior 
thereto, defendant offered for sale to the public blouses, coats, 
suits, dresses, and slack suits at prices in excess of defendant’s 
lawful maximum price. 

(2) From to wit, August 1, 1944, to and including June 
21,1945, the defendant sold dresses, suits, coats, jackets, slacks, 
slack suits, and blouses at prices in excess of defendant’s law¬ 
ful maximum prices. The overcharges for dresses amounted 
to $3,454.29, for suits $588.05, for coats $1,405.37, for jackets, 
slacks and slack suits $39.91, and for blouses $38.75, aggregat¬ 
ing in all overcharges in the sum of $5,526.57. None of the 
purchasers of the aforesaid garments has instituted an action 
for damages under the provisions of Section 205 (e) of the 
Emergency Price Control Act of 1942, as amended. 

Wherefore, plaintiff demands: 

1. A permanent injunction, an injunction pendente lite, and 
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a temporary restraining order directed to the defendant, de¬ 
fendant’s agents, employees, servants and all other persons it 
active concert or participation with any of them, jointly and 
severally, restraining them from engaging in or causing any 
of the following acts or omissions to act: 

(a) Selling or delivering any article of women’s, girls’, 
children’s or toddlers’ outerwear garments, the prices of which 
are regulated by Maximum Price Regulation 330 as amende^ 
and revised, at a price higher than the ceiling price permitted 
by said Regulation. 

(b) Buying or receiving, in the course of trade or business, 
any garments sold in violation of any of the provisions of Maxi¬ 
mum Price Regulation 330, as amended and revised. 

(c) Making a sale of any garments, the prices of which are 
regulated by Maximum Price Regulation 330, as amended apd 
revised, which is conditioned directly or indirectly on the pur¬ 
chase of any other commodity or service. 

(d) Evading the limitations and prohibitions of Maximuijn 
Price Regulation 330 as amended and revised by means of any 
device or scheme employed for the purpose of obtaining |a 
price higher than the ceiling price permitted by said 
Regulation. 

(e) Offering, soliciting, attempting, or agreeing to do any 
of the foregoing. 

2. Damages in the sum of $16,579.71 which sum is three times 
the amount of the overcharges. 

3. Such other and further relief as is just. 

/S/ Carl W. Berueffy, 

Carl W. Berueffy, 

District Enforcement Attorney, 

/S/ J. Grahame Walker, 

J. Grahame Walker, 
Assistant Enforcement Attorney, 

/S/ F. L. Williamson, 

F. L. Williamson, 
Assistant Enforcement Attorney. 

Attorneys for Plaintiff, 

Office of Price Administration, 5601 Connecticut 
Avenue NW., Washington 15, D. C. 
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1 In the District Court of the United States 
for the District of Columbia 

1 Civil Action No. 29900 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, Federal Office Building, No. 1 , 2nd and C Sts. 

S. W., Washington, D. C., plaintiff 

v . 

Jo Van Der Loo, 1739 Conne c t icut Avenue N. W., 
Washington, D. C., defendant 

'■ (Filed Aug. 11, 1945) 

ANSWER 

First Defense 

The complaint fails to state a claim against defendant upon 
which relief can be granted. 

Second Defense 

The defendant admits that she is now and has heretofore 
been engaged in the business of selling women’s outerwear gar¬ 
ments, the prices of which are regulated by Revised Maximum 
Price Regulation No. 330, but she denies each and every re¬ 
maining allegation of the complaint. 

Laskey and Laskey, 

By John L. Laskey, 

/S/ John L. Laskey, 

Attorneys for Defendant, 

509 Albee Building, Washington 5, D. C. 

Copy of the foregoing Answer of defendant mailed postpaid 
the 11th day of August 1945, to Carl W. Berueffy, Esquire, Dis¬ 
trict Enforcement Attorney, Office of Price Administration, 
5601 Connecticut Avenue NW., Washington, D. C. 

/S/ John L. Laskey. 

John L. Laskey. 
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In the District Court of the United States for 
the District of Columbia 

Civil Action No. 29,900 

Chester Bowles, Administrator, Office of Price 
Administration, plaintiff 

vs. 

Jo Van Der Loo, defendant 

(Filed Dec. 11,1945) j 

MEMORANDUM OPINION 

Damages denied. J 

Petition for injunction granted. 

Respondent, in my judgment, has made an honest effort to 
comply and has seasonably filed, as provided under the statute 
(§ 923 (c) Title 50 App. U. S. C. A.) a protest on which the 
petitioner has failed to act “within a reasonable time after it 
is filed * * \” 

True, the respondent, upon failure of the petitioner to act 
without undue delay, may still pursue its remedy in the Emer¬ 
gency Court of Appeals (§ 923 (d) Title 50 App. U. S. C. A.) but 
the fact is the Administrator has done nothing other than file 
the present bill asking for injunctive relief and damages. 

I find the respondent, despite what might be termed slip¬ 
shod business practice, has acted in good faith and made an 
honest effort to comply, and, as a consequence, should not be 
held liable in damages. 

On the injunctive aspect of the case it is to be noted, with 
reference to interpretation of the regulation: 

“The ultimate criterion however is the administrative in¬ 
terpretation which becomes of controlling weight unless it is 
plainly erroneous or inconsistant with the regulation.” Bov?le$ 
v. Seminole Rock Co., 325 U. S. 410, 414 (Preliminary Printy 
No. 2). j 

I, therefore, hold that until administrative determination is 
made of respondent’s protest, Price Chart TV, so-called, is to 
be deemed valid, in full force and effect, and the respondent enj 
joined from violation of the same. This does not in any way 
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negative the right of the respondent to proceed immediately 
in the Emergency Court of Appeals as provided under § 923 
(d) Title 50 App. U. S.C.A. 

Matthew F. McGuire, Justice . 

December 11,1945. 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 29900 

Chester Bowles, Administrator, Office of Price 
Administration, plaintiff 

v . 

Jo Van Der Loo, defendant 

Filed Jan. 3, 1946. Charles E. Stewart, Clerk. 

FINAL DECREE FOR PERMANENT INJUNCTION 

This cause came before the Court at this term upon evidence 
adduced in open court, and was argued by counsel, and there¬ 
upon upon consideration thereof, and it having been agreed by 
the parties that the memorandum opinion filed herein shall 
serve as findings of fact and conclusions of law, it is by the Court 
this 3d day of January 1946, 

! Adjudged, ordered and decreed that the defendant, Jo Van 
Der Loo, her agents, employees, servants and all other persons 
jn active concert or participation with any of them, jointly 
and severally, be and they hereby are permanently enjoined 
and restrained from engaging in or causing any of the follow¬ 
ing acts or omissions to act: 

(a) Selling or delivering any article of women's, girls', chil¬ 
dren's or toddlers' outerwear garments, the prices of which are 
regulated by Maximum Price Regulation 330 as amended and 
revised, at at price higher than the lawful maximum price de¬ 
termined by the application of the pricing rules in said regu¬ 
lation to the pricing chart referred to and described as Price 
Chart IV in the proceedings before this Court. 

(b) Selling or delivering any article of women’s, girls’, chil¬ 
dren's or toddlers' outerwear garments, the prices of which are 
regulated by Maximum Price Regulation 330 as amended and 
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revised, at a price higher than the ceiling price permitted by 
the provisions of said regulation. 

(c) Offering, soliciting, attempting or agreeing to do any of 
the foregoing. 

Matthew F. McGuire, 

" Justice. 

Seen: Objection and exception noted. 

Laskey and Laskey, 

By John L. Laskey, 

/S/ Carl W. Berueffy, 

Carl W. Berueffy, 

District Enforcement Attorney. 
/S/ J. Grahame Walker, 

J. Grahame Walker, 
Assistant Enforcement Attorney. 
/S/ F. L. Williamson, I 

F. L. Williamson, 

Assistant Enforcement Attorney. 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 29900 

Chester Bowles, Administrator, Office of Price 
Administration, plaintiff 

i 

v. 

Jo VAN DER Loo, DEFENDANT 
(Filed March 7,1946) 

ORDER FOR STAY OF JUDGMENT AND FOR A TEMPORARY 

INJUNCTION 

I 

i 

This cause coming on to be heard upon the defendants ap¬ 
plication for a stay of the judgment entered herein on the 
3rd day of January 1946 and the defendant having consented 
to the issuance of a temporary injunction during the period 
the said judgment is stayed, it is by the Court this 7th day of 
March 1946, 

Ordered that the final decree for permanent injunction 
entered herein on January 3, 1946, be, and the same hereby 
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is, stayed for a period of 30 days from the date hereof to permit 
the defendant to file in the Emergency Court of Appeals a 
complaint against the Administrator of the Office of Price 
Administration objecting to the validity of Revised Maximum 
Price Regulation 330, as amended, and it is 

Further ordered that, provided the defendant file within 30 
days from the date hereof a complaint against the Administra¬ 
tor of the Office of Price Administration protesting the validity 
of Revised Maximum Price Regulation 330, as amended, the 
judgment of this Court of January 3, 1946, shall be further 
stayed during the pendency of such complaint before the 
Emergency Court of Appeals or during the pendency of any 
appeal taken from the action of that court, and it is 

Further ordered that during the time the stay heretofore 
provided for is in effect the defendant Jo van der Loo, her 
agents, employees, servants, and all other persons in active 
concert or participation with any of them, jointly and sever¬ 
ally, be, and they hereby are, enjoined and restrained from 
engaging in or causing any of the following acts or omissions 
to act: 

(a) Selling or delivering any article of women’s, girls’, chil¬ 
dren’s or toddlers’ outerwear garments, the prices of which 
are regulated by Maximum Price Regulation 330 as amended 
and revised, at a price higher than the lawful maximum price 
determined by the application of the pricing rules in said regu¬ 
lation to the pricing chart referred to and described as Price 
Chart IV in the proceedings before this Court. 

(b) Selling or delivering any article of women’s, girls’, chil¬ 
dren’s or toddlers’ outerwear garments, the prices of which are 
regulated by Maximum Price Regulation 330 as amended and 
revised, at a price higher than the ceding price permitted by 
the provisions of said regulation. 

(c) Offering, soliciting, attempting or agreeing to do any 
of the foregoing. 

Matthew F. McGuire, 

Justice. 

Laskey and Laskey, 

By John L. Laskey, 

Attorney for Defendant. 
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In the District Court of the United States for 
the District of Columbia 

Civil Action No. 29900 

Chester Bowles, Administrator, Office of Price 
Administration, plaintiff 

v. 

Jo Van Der Loo, defendant 

(Filed Mar. 25,1946) 

ORDER SUBSTITUTING PARTY PLAINTIFF 

Upon consideration of the motion filed herein substituting 
Paul A. Porter as party plaintiff instead of Chester Bowleg 
and it appearing to the Court that there is substantial need 
of continuing and maintaining this cause, it is by the Court, 
this 25th day of March 1946, 

Ordered that Paul A. Porter, Administrator of the Office 
of Price Administration, be and hereby is substituted as party 
plaintiff in the place and stead of Chester Bowles. 

Matthew F. McGuire, Justice. 

I Consent: 

/S/ John L. Laskey, 

John L. Laskey, 
Attorney for Defendant. 

In the District Court of the United States for the 
District of Columbia 

j 

Civil Action No. 29900 

Paul A. Porter, Administrator, Office of Price 
Administration, plaintiff 

T 

V. 

Jo Van Der Loo, defendant 

Filed Mar. 25, 1946. Charles E. Stewart, Clerk. 

NOTICE OF APPEAL 

Notice is hereby given this 25th day of March 1946, that 
Paul A. Porter hereby appeals to the United States Court of 
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Appeals for the District of Columbia from that portion of the 
judgment of this Court which denied the Administrator relief 
under Section 205 (e) of the Emergency Price Control Act 
of 1042 as amended, entered on the 3d day of January 1946, 
in favor of Jo Van der Loo against said Paul A. Porter’s pred¬ 
ecessor as Administrator of the Office of Price Administra¬ 
tion, Chester Bowles. 

/S/ J. Grahame Walker, 

J. Grahame Walker, 

District Enforcement Attorney, Office of Price Admin¬ 
istration , 5601 Connecticut Avenue NW, Washing¬ 
ton 15, D. C., Attorney for Plaintiff. 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 29900 

Paul A. Porter, Administrator, Office of Price 
Administration, plaintiff 

v. 

Jo Van Der Loo, defendant 

(Filed Apr. 1, 1946) 

NOTICE OF APPEAL 

Notice is hereby given this 1st day of April 1946, that Jo 
van der Loo hereby appeals to the United States Court of 
Appeals for the District of Columbia from that portion of the 
judgment of this Court which granted an injunction restrain¬ 
ing violations of the Emergency Price Control Act of 1942 as 
amended, said judgment being entered on the third day of 
January 1946, in favor of Chester Bowles, predecessor of Paul 
A. Porter as Administrator of the Office of Price Administra¬ 
tion, against Jo van der Loo. 

Laskey and Laskey, 

By John L. Laskey, 

/S/ John L. Laskey, 

Attorneys for Defendant, 509 Albee Building, 

Washington 5, D. C. 
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In the District Court of the United States for 
the District of Columbia 

Civil Action No. 29900 

Paul A. Porter, Administrator, Office of Price 
Administration, plaintiff 
v. 

Jo Van Der Loo, defendant 
(Filed Apr. 29, 1946) 

ORDER EXTENDING TIME FOR FILING RECORD ON APPEAL 

I 

Upon consideration of the joint motion of plaintiff and 
defendant, it is by the Court this 29th day of April 1946, 

Ordered that the time for filing the record on appeal herein 
be, and the same hereby is, extended to and including th0 
twenty-second day of June 1946. 

Jennings Bailey, Justice. I 

United States Court of Appeals for the District 

of Columbia 

No. 9324-5—April Term, 1946 
No. 29900 Civil, District Court 

I 

Paul A. Porter, Administrator, Office of Price 
Administration, appellant 
v. 

Jo Van Der Loo, appellee 
Filed July 2,1946. Charles E. Stewart, Clerk. 

ORDER 

i 

On consideration of joint motion in the above-entitled cases 
for extension of time to file the complete record, It is 
Ordered by the Court that the time for filing complete record 
be, and it is hereby, extended to and including July 22, 1946. ! 

Per Curiam, i 

Dated June 29,1946. 

A true Copy, 

Test: Joseph W. Stewart, 

7 I 

Clerk of the United States Court of Appeals, 

for the District of Columbia. | 
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In the District Court of the United States for the 
District of Columbia 

• Civil Action No. 29900 

Paul A. Porter, Administrator, Office of Price 

* Administration, plaintiff 

v. 

Jo Van Der Loo, defendant 

(Filed July 11, 1946) 

STIPULATION 

It is hereby stipulated and agreed this 11th day of July 1946, 
by and between the parties hereto, through their respective 
counsel, that the copies of the exhibits filed in the above- 
entitled cause on the 10th day of July 1946, are true copies 
of the exhibits introduced into evidence at the trial of the 
cause and that they shall be taken for and treated as the 
original exhibits for the purpose of the appeals pending in 
the United States Court of Appeals for the District of Colum¬ 
bia. The following copies are filed herewith: 

Plaintiff—No. 1, No. 5, No. 8, No. 9, No. 10, No. 11, No. 12, 
No. 13, No. 14, No. 15, No. 16, No. 17. 

Defendant—No. 1, No. 2, No. 3, No. 7, No. 8, No. 9. 

i /S/ J. Grahame Walker, 

J. Grahame Walker, 

District Enforcement Attorney, Office of Price Ad¬ 
ministration, Attorney for Plaintiff. 

Laskey and Laskey, 

By John L. Laskey, 

/S/ John L. Laskey, 

Attorney for Defendant. 
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In the District Court of the United States for the 
District of Columbia 

Civil Action No. 29900 

Paul A. Porter, Administrator, Office of Price 

Administration, plaintiff 

v. 

Jo Van Der Loo, defendant 
(Filed July 12, 1946) 

ORDER AS TO EXHIBITS 

Upon consideration of the oral motion of the parties hereto, j 
and it appearing to the Court that the original exhibits filed 
in the above-entitled cause have been lost or mislaid, and the 
Court being of the opinion that the copies filed with this Court 
should be inspected by the Appellate Court, it is by the Court, 
this 12th day of July 1946, 

Ordered that the Clerk of the Court be and he hereby is di¬ 
rected to deliver said copies of exhibits filed herein to the | 
United States Court of Appeals and that said copies be included 
in the record on appeal. 

(S) T. Alan Goldsborough, 

Justice . 

Seen: 

Laskey & Laskey, 

By (S) John L. Laskey, 

John L. Laskey, 

Attorney for Defendant. 

(S) J. Grahame Walker, 

J. Grahame Walker, 

District Enforcement Attorney, 

Office of Price Administration, 

Attorney for Plaintiff. 
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In the District Court of the United States 
for the District of Columbia 

! Civil Action No. 29900 

Paul A. Porter, Administrator, Office of Price 
i Administration, plaintiff 

v. 

Jo Van Der Loo, defendant 

i (Filed July 11, 1946) 

DESIGNATION OF RECORD 

Now comes Paul A. Porter, Administrator of the Office of 
Price Administration, the appellant in the above-entitled 
cause, and designates the parts of the record which he desires 
to have included in the transcript, said parts being considered 
sufficient for the determination of the questions raised on ap¬ 
peal, as follows: 

1. Complaint 

2. Answer 

3. Memorandum Opinion 

4. Final Decree for Permanent Injunction 

5. Order for Stay of Judgment and for a Temporary Injunc¬ 
tion 

6. Order Substituting Party Plaintiff 

7. Notice of Appeal filed by Plaintiff March 25, 1946 
j8. Orders Extending Time for Filing Record on Appeal 

9. Stipulation filed in cause July 11,1946 

10. Transcript of proceedings and evidence adduced at trial 
of cause 

11. Copies of Exhibits filed herein July 10, 1946 

12. Order as to Exhibits 

13. This Designation 

14. Notice of Appeal filed by Defendant 

! J. Grahame Walker, 

J. Grahame Walker, 

District Enforcement Attorney, 

Office of Price Administration, 

Attorney for Plaintiff 
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Service of the above Designation of Record acknowledged 
this 11th day of July 1946. No additional designation to be 
filed on behalf of defendant. 

Laskey & Laskey, 

By John L. Laskey, 

/S/ John L. Laskey, 

Attorney for Defendant. 

In the District Court of the United States for the 
District of Columbia 

Civil action No. 29900 j 

i 

Chester Bowles, Administrator, Office of Price 
Administration, plaintiff 
vs. 

Jc Van Der Loo, defendant 
(Filed July 10, 1946) 

PROCEEDINGS HAD AND EVIDENCE ADDUCED ON HEARING ON 
PETITION FOR PERMANENT INJUNCTION, ETC 

Washington, D. C., Tuesday November 20,1945 . 

Pursuant to notice theretofore given to all known interested 
parties, the above-entitled matter came on for hearing and trial 
at 10 o’clock a. m., Tuesday, November 20,1945, in the District 
Court of the United States for the District of Columbia, in the 
court house in the City of Washington, 

Before Honorable Matthew F. McGuire, Associate Justice 
of the District Court of the United States for the District of 
Columbia. 

Presents: Carl W. Berueffy, Esquire, District Enforce- | 
ment Attorney; J. Grahame Walker, Esquire, Assistant En- | 

711433—46 - 2 
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forcement Attorney, and F. L. Williamson, Esquire, Assist¬ 
ant Enforcement Attorney, on behalf of the plaintiff; and 

Messrs. Laskey and Laskey, by John L. Laskey, Esquire, 
on behalf of the defendant. 

* # * * * 

Harry A. Westcott was called as a witness for and in 
behalf of the plaintiff herein, and being then and there duly 
sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

Direct examintaion by Mr. Walker: 

Q. Will you please give your name? 

A. Harry A. Westcott. 

Q. Your occupation, Mr. Westcott? 

A. Investigating officer for the Office of Price Administra¬ 
tion. 

Q. For how long have you been so employed? 

A. Over a year and a half. 

Q. Directing your attention to the month of July 1944: 
Did you have occasion to investigate the defendant’s store? 

A. I did. 

Q. And what occurred on that occasion? 

What did you do on that occasion and who did you see? 

A. I went in and had most of my dealings, practically all, 
with Mr. Peter van der Loo on the spot, checking the concern’s 
stock, and checking their sales slips to determine what amount 
of over ceilings had occurred, and turned in my report to the 
Enforcement Office. 

Q. What pricing chart did you use to determine whether 
or not there were overcharges? 

A. The original pricing chart; the first one. 

Q. Where did you obtain that? 

A. What? 

Q. Where did you obtain that, to make your check? 

A. From the Price Division. 

Q. Of the Office of Price Administration? 

A. Yes. 
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Mr. Walker. Do you object to that? 

Mr. Laskey. I have no objection to No. 1. 

The Court. And that will be Plaintiff’s Exhibit No. 1. 

Mr. Laskey. And 2 and 3. 

(Three documents, being hereafter referred to as charts, 
were respectively marked “Plaintiff’s Exhibit No. 1,” “Plain¬ 
tiff’s Exhibit No. 2,” and “Plaintiff’s Exhibit No. 3,” by the 
Clerk of the Court.) 

By Mr. Walker: 

Q. Now, Mr. Westcott, I show you what has been marked 
for identification “Plaintiff’s Exhibit No. 1” and I will ask 
you if you can state what that is to the Court [handing a ! 
document to the witness] ? 

A. [After examining the document last above referred to.] 
That is the original chart on which the tabulations were made 
on the first investigation. 

By Mr. Laskey: 

Q. Will you keep your voice up, please? 

A. I am sorry. Did you hear my answer? 

Mr. Laskey: Yes; I got it. 

By Mr. Walker: 

Q. Now, I show you what has been marked for identification j 
“Plaintiff’s Exhibit No. 2” and I will ask you if you will state 
what that is. 

A. [After examining the document last above referred to.] j 
This is a spot take that I made of Jo van der Loo’s stock listing 
style numbers and manufacturer’s numbers and code numbers 
they give the manufacturer, and their cost in code which was 
on the ticket and the ceiling prices of the various categories 
which they had. 

Q. And how did you determine what the code was? 

A. Pardon? 

Q. How did you determine what the code was? 

A. The code was given to me by this concern, and it wasj 
written right here on my work sheet; there is the code right 
here. 
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By the Court: 

Q. By “spot check” you mean such inventory as was then 
on the premises? 

A. Current stock offered for sale. 

Mr. Laskey. Reference to the code, the record will show the 
defendant is “Pathetic.” 

By Mr. Walker: 

Q. Whose handwriting is on the adding machine’s tapelet? 

A. My handwriting. 

Q. Did you run that off on the adding machine? 

A. I did, sir. 

Q. Did you check it after you ran it off on the adding ma¬ 
chine? 

A. I did, sir. 

Q. Did you check it after you ran it off on the adding mar 
chine? 

A. I did. 

Q. I show you what is njarked “Plaintiff’s Exhibit No. 3” 
for identification and I will ask you what that is [handing a 
document to the witness]. 

A. [After examining the document last above referred to.] 
This is a list of the over-ceiling sales made and transcribed 
from Jo van der Loo’s own sales slips and is just for one 
month—that is the over ceiling sales for the month of October, 
1943. 

Q. And did you write that? 

A. Yes, I wrote that, and this is my tabulation with my 
writing on it, and the analysis of it. 

Q. Was the information taken directly from their sales 
slips? 

A. Directly from their sales slips, sir. 

By the Court: 

Q. And the tabulation is based on the comparison of the 
sales slips with the chart? 
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A. The sales slips all contain the cost price, ceiling price, 
and comparison with those with their chart disclosed the over 
ceiling was what is on there. 

By Mr. Walker: 

Q. And the chart is Exhibit No. 1? 

A. Exhibit No. 1. 

The Court. And, gentlemen, that is what we can denomin¬ 
ate, for the purpose of the trial, “Chart No. 1”? 

Mr. Laskey. Yes. 

Mr. Walker. Yes. I offer the chart in evidence. 

Mr. Laskey. No objection to the chart. 

The Court. It will be received. 

Mr. Laskey. For what purpose are these offered, Mr. Walker, 
and I am referring to this No. 2 and No. 3, Plaintiffs Exhibits 
for identification. 

Mr. Walker. Those are offered to establish both over ceiling 
offerings and over ceiling sales. 

Mr. Laskey. In accordance with Chart No. 1. 

Mr. Walker. In accordance with Chart No. 1. 

Mr. Laskey. No objection. 

Mr. Walker. I offer in evidence as Plaintiffs Exhibits No. 
2 and No. 3. 

The Court. They will be received. 

By Mr. Walker: 

Q. Now, Mr. Westcott, immediately—strike that, please. 

Will you mark this for identification? 

(A document produced by Mr. Walker was marked by the ! 
Clerk of the Court “Plaintiff’s Exhibit No. 4” for identifica¬ 
tion.) 

The Court. I think we will suspend for fifteen minutes. 

(Thereupon at 11: 15 o’clock a. m., a recess was had until 
11: 30 o’clock a. m., following which this then occurred:) 

By Mr. Walker: 

Q. Mr. Westcott, I show you what has been marked for i 
identification as No. 4, and I will ask you what that is. 
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A. That is my report of the investigation of July 1944. 

Q. And when did you make that report with relation to the 
investigation? 

A. It was made on July 29,1944. 

Q. And that is about- 

A. (Interposing.) Three days after the last day I was up 
at Jo van der Loo’s. 

Q. State whether or not that is an official report. 

A. It is, sir. 

Mr. Laskey. May I read this, if the Court please? 

The Court. Yes. 

' l [Mr. Laskey examined the document last above referred to.] 

Mr. Laskey. Are you offering that? 

Mr. Walker. Yes. 

Mr. Laskey. I object to the offer, if the Court please, on the 
basis, first, that the report is dated July 29,1944. 

The complaint under which we are proceeding alleges over¬ 
charges from the period of August 1, 1944, to and including 
June 21, 1945. 

No reference is made in the complaint and no point is made 
of conduct on the part of the defendant prior to August 1,1944. 

I further object to the report on the ground that it is hearsay, 
secondary evidence, contains conclusions of the investigator, 
the investigator being here present to testify, and that the docu¬ 
ment is not complete, referring itself to exhibits which are not 
now attached to it. 

The Court. I will exclude it on both grounds. 

Mr. Walker. I beg your pardon? 

1 The Court. I say I will exclude it on both grounds. 

Mr. Walker. All right. 

By Mr. Walker: 

Q. Have you the letter of August 4, 1944? 

Mr. Laskey. Are you addressing me? 

Mr. Walker. Yes. 

Mr. Laskey. That is the one that you asked be produced? 

Mr. Walker. Yes. 
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Mr. Laskey. That is one that we do not have. May I read j 
your copy? 

Mr. Walker. Surely [handing a document to Mr. Laskey]. ! 

Mr. Laskey. Thank you. 

Mr. Walker. Will you mark that? 

(The document last above referred to was thereupon marked 
by the Clerk of the Court “Plaintiffs Exhibit No. 5” for 
identification.) 

Mr. Walker. This is a letter of August 4, 1944, and is a i 
letter which I asked the defendant to produce, and apparently, 
they do not have it. I offer a copy of the letter in evidence. 

Mr. Laskey. May I ask if the investigations there referred i 
to are the same investigations contained in the report just j 
excluded from evidence? 

Mr. Walker. That is correct. 

Mr. Laskey. I object. 

The Court. I exclude it. 

Mr. Walker. Your Honor, with respect to this, I do not 
know whether it is the date that causes your Honor to exclude 
it or not. 

The Court. What is that? 

Mr. Walker. I say I do not know whether it is the date that 
causes your Honor to exclude this letter or not. 

The Court. I excluded it first, on the ground first of all it j 
presumably covers a period that is not set forth in the petition j 
for an injunction, but, more important, it is secondary evidence 
and the best evidence is the evidence of the witness who is here. 

Mr. Walker. This letter is simply offered on the grounds 
that it is a notification to- 

The Court (interposing). I do not know what the letter 
purports to show. I do not know the purpose of the offer. 
All I am informed of is that a certain letter has been produced 
which, I assume, is sequela of the evidence already excluded. 

Mr. Walker. Well, it is a letter which is offered to show that 
we notified the defendants that an investigation had disclosed 
certain violations in our opinion, and I think, for the purpose 
of an injunction, that that letter is material. 


I 


I 
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The Court. Certain violations covering what period? 

Mr. Walker. Certain violations covering the period im¬ 
mediately preceding August 1st. 

The Court. I will admit it solely for that purpose. (The 
letter last referred to was thereupon received in evidence for 
the limited purpose stated by the Court, and was so marked 
by the Clerk of the Court as “Plaintiff’s Exhibit No. 5” in 
evidence.) 

Mr. Walker. That is the only purpose for which I offer it. 

By Mr. Walker: 

Q. Now, Mr. Westcott, directing your attention to the month 
of December 1944: Did you have occasion to investigate the 
defendant's establishment? 

A. I did. 

Q. And how did you do that on that occasion, and what 
occurred? 

The Court. When was this, please? 

Mr. Walker. December 1944. 

The Witness. I took a spot check of the company's current 
stock offered for sale and, as a result, figured up what gar¬ 
ments they were offering at over ceiling prices, examined their 
sales tickets, sales slips, to show what garments had been actu¬ 
ally sold at over ceiling prices. 

By Mr. Walker: 

Q. Now, what chart did you use for that purpose? 

A. The original chart. 

Q. That is Plaintiff's Exhibit No. 1? 

A. Exhibit No. 1. 

Mr. Walker. We mark this for identification, please, and 
this? 

(Two documents produced by Mr. Walker were thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 6'' 
for identification and “Plaintiff's Exhibit No. 7” for identi¬ 
fication.) 

By Mr. Walker: 

Q. Now, I show you what has been marked “Plaintiff's Ex- 
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hibit No. 6” for identification and I will ask you what that is 
[handing a paper writing to the witness]. 

A. [After examining the document last above referred to.] 
That is a list of the items that were being offered at over ceil¬ 
ing prices in the December investigation. 

Q. And from what material—that is the list of the articles 
you say? 

A. A list of the articles or the garments that were being 
offered for sale at over ceiling prices. 

Q. And that was made where—on the premises? 

A. On the premises. 

Q. And with respect to this adding machine tape. 

A. That I did, and that is my writing at the bottom of it, 
stating that twenty-six items had been offered at over ceiling 
prices. 

Q. You totalled that on the adding machine? 

A. I did, sir. j 

Q. I show you what has been marked “Plaintiffs Exhibit 
No. 7” for identification and I will ask you to state what it is j 
[handing a paper writing to the witness].. 

A. [After examining the document last above referred to.] 
Well, that is the list, a transcript of the over ceiling sales as 
taken from Jo van der Loo’s actual sales slips for a period 
July 1st through December 10,1944. 

Q. Is that your handwriting? 

A. That is in my handwriting. 

Q. Did you take those figures directly from the sales slips? 

A. I did. i 

Q. What chart did you use for that purpose? 

A. The original chart. 

Q. That is Plaintiff’s Exhibit No. 1? 

A. Plaintiff’s Exhibit No. 1. ! 

Mr. Walker. Do you have objection? 

(The documents under consideration were examined by Mr. 
Laskey.) 

Mr. Laskey. No objection. 


i 
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Mr. Walker. I offer “Plaintiff’s Exhibit No. 6” and “Plain- 
tiff’s Exhibit No. 7” for identification in evidence. 

(The documents were examined by the Court.) 

(The documents theretofore marked for identification 
“Plaintiff’s Exhibit No. 6” and “Plaintiff’s Exhibit No. 7” 
were thereupon received in evidence.) 

Mr. Walker. How about the letter of January, 1945? 

Mr. Laskey. No; we do not have that. Letts'see your copy. 
(Mr. Walker produced a document which was examined by 
Mr. Laskey.) 

Mr. Laskey. Do you want to mark that? 

Mr. Walker. Have it marked for identification No. 8. 

(The document last above referred to being a copy of a 
letter of January 31, 1945, was thereupon marked by the Clerk 

of the Court “Plaintiff’s Exhibit No. 8” for identification.) 

• _ 

Mr. Walker. I offer in evidence a letter under date of Janu¬ 
ary 31, if your Honor please, which has been marked “Plain¬ 
tiff’s Exhibit No. 8” for identification. 

That is a letter also designed to show notice to the defendant 
of the- 

Mr. Laskey (interposing). Alleged overcharges? 

Mr. Walker. Yes. 

Mr. Laskey. For that purpose I have no objection. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
8” for identification was thereupon received in evidence.) 

Mr. Walker. Will you mark this please? 

(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 
9” for identification.) 

Mr. Laskey. What is the date of No. 9? 

Mr. Walker. March 14th. I offer in evidence, if your Honor 
please, “Plaintiff’s Exhibit No. 9 for identification” which is 
a request for an interpretation by the defendant. 

Mr. Laskey. No objection. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
9” for identification was thereupon received in evidence.) 

Mr. Walker. Will you mark this as “Plaintiff’s Exhibit No. 
10” for identification? 
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(A document produced by Mr. Walker was thereupon marked 
by the Clerk of the Court “Plaintiff’s Exhibit No. ID” for 
identification.) 

The Court. What are these so-called annotations at the end 
of the question, the pencilled annotations? What about those? 

Mr. Laskey. Yes; I will admit them. They not being mine, 
I will admit them. 

The Court. No; they are theirs. They are purported an¬ 
swers to the questions. 

Mr. Walker. That is correct. 

Mr. Laskey. This next is No. 10? 

Mr. Walker. Yes. 

Mr. Laskey. That is my letter of April 25th*; no objec¬ 
tion. 

Mr. Walker. No. This is a letter in reply to your No. 9. 

Mr. Laskey. Yes. No objection to No. 10, which is a letter 
from Mr. O’Callaghan to us. 

Mr. Walker. I offer No. 10 in evidence, your Honor. 

(The document heretofore marked “Plaintiff’s Exhibit Nb. 
10” for identification was thereupon received in evidence.) 

Mr. Walker. Now, May 1st? 

Mr. Laskey. Yes [producing a document]. 

Mr. Walker. Will you please mark that as No. 11 for 
identification? 

(A document produced by Mr. Walker was thereupon marked 
by the Clerk of the Court “Plaintiff’s Exhibit No. 11” fcjr 
identification.) 

Mr. Laskey. Plaintiff’s Exhibit No. 11 for identification is 
a letter of May 1,1945, addressed to Laskey and Laskey. There 
is no objection. 

Mr. Walker. I offer that in evidence. 

The Court. It will be received. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
11” for identification was thereupon received in evidence.) 

Mr. Walker. Now, will you mark that as No. 12? 

(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 12” 
for identification.) 
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Mr. Laskey. No. 12 is a letter of May 5th, to Laskey and 
Laskey, signed by Mr. Walker. There is no objection. 

The Court. It will be received. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
12” for identification was thereupon received in evidence.) 

Mr. Walker. Will you mark this, please, as No. 13 for 
identification? 

(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 13” 
for identification.) 

Mr. Walker. Is there any objection? 

Mr. Laskey. No. 13 is a letter from Laskey and Laskey dated 
May 16th to Mr. Walker. jNo objection. 

Mr. Walker. I offer that in evidence. 

The Court. That will be received. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
13” for identification was thereupon received in evidence.) 

The Court. Very well, gentlemen. 

By Mr. Walker: 

Q. Now, Mr. Westcott, did there come a time in July of this 
year when you made a further investigation? 

A. I did. 

Q. Of the defendant’s establishment? 

A. I did. 

Q. And what occurred on that occasion? What did you do? 

A. I took a spot check of the company’s stock offered for 
sale and tabulated the over-ceiling offerings, examined their 
sales slips, and found what articles had been sold at over¬ 
ceiling prices. 

Q. And what chart did you use for that purpose, Mr. West¬ 
cott? 

A. The—well, it is the third chart, the one I had been in¬ 
formed Mr. Laskey had submitted. 

Air. Laskey. The third chart? 

Mr. Walker. Yes. That would be—will you mark that, 
please, No. 14 for identification? 
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(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 14” 
for identification.) 

Mr. Laskey [upon examining the document last referred 
to]. Yes; that is the amended pricing chart which we have 
referred to as Chart No. 4. 

The Court. That is Chart No. 4? 

Mr. Walker. This is Chart No. 4. This is the last chart. 

The Court. Then, his testimony is corrected to that ex¬ 
tent. 

Mr. Walker. That is correct. 

The Witness. I used the one Mr. Laskey sent, whether it 
was the third or fourth I cannot tell you. 

By Mr. Walker: 

Q. I show you what has been marked “Plaintiff’s Exhibit 
No. 14” for identification and I will ask you whether or not 
that is the chart you used [handing a document to the wit¬ 
ness]. 

A. [After examining the document last above referred to.] 
That is the chart I used; yes, sir. 

Mr. Laskey. You are offering that? 

Mr. Walker. Yes. 

Mr. Laskey. No objection. 

Mr. Walker. I offer that in evidence as “Plaintiff’s Exhibit 
No. 14.” 

(The document theretofore marked “Plaintiff’s Exhibit No. 
14” for identification was thereupon received in evidence.) 

The Court. Exhibit No. 14 is received in evidence. 

Mr. Walker. Will you mark this as “Plaintiff’s Exhibit 
No. 15” for identification? 

(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 15” 
for identification.) 

Mr. Walker. And mark this as “No. 16” for identifica¬ 
tion. 

(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 16” 
for identification.) 
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By Mr. Walker: 

Q. Now, Mr. Westcott, I show you what has been marked 
“Plaintiffs Exhibit No. 15” for identification and I will ask 
you to state what that is [handing a paper writing to the 
witness]. 

A. [After examining the document last above referred to.] 
This is the spot check, a list of the spot check that I made in 
July of 1945. 

Q. And that information is what? 

' A. That shows the article and the manufacturer’s style 
number or code number, I should say, the cost in the Jo van 
der Loo code, the ceiling price, and shows which articles had 
been offered at over-ceiling prices, and how much. 

Q. Where did you get the material for that? 

A. From Jo van der Loo’s own store, and I got these over¬ 
ceiling prices in comparison with this chart No. 4. 

Q. That is Exhibit No. 14? 

A. That is right, of cost and ceiling prices. 

Q. Now, as to this adding machine tape, is that your hand¬ 
writing at the bottom? 

A. That is, sir. 

Q. And did you add those columns? 

A. I did. 

Q. And did you check it and see whether it was correct? 

A. I did, sir. 

Q. I show you what has been marked “Plaintiff’s Exhibit 
No. 16” for identification and I will ask you what this is [ex¬ 
hibiting a paper writing to the witness]. 

A. [After examining the document last above referred to.] 
These are photostatic copies of my original lists showing the 
over ceiling sales for a period from August 1, 1944, through 
June 30,1945. 

1 Q. And from what records was that information taken? 

A. From the company’s own sales slips. 

Q. And- 

' A. (Interposing.) And the amounts of over ceiling were de¬ 
termined with a check up against the number 4 chart, the pric¬ 
ing chart. 
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Q. As to these adding machine slips, are they your work? 

A. They are, sir. 

Q. And did you check those figures? 

A. I did. 

Q. And run these totals? 

A. I ran those totals, and that is my writing there. 

Mr. Laskey. I have no objection to “Plaintiffs Exhibit No. 
15” for identification. 

Mr. Walker. I offer in evidence “Plaintiffs Exhibit No. 15” 
for identification. 

The Court. It will be received. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
15” for identification was thereupon received in evidence.) 

Mr. Laskey. I just want my numbering even with yours. 
Will your Honor indulge us for a moment? 

The Court. Yes. 

Mr. Laskey. That [indicating] is No. 16. I have no objec¬ 
tion to Plaintiff’s Exhibit No. 16 for identification. I assume 
that this is the exhibit to which the stipulation relates? 

Mr. Walker. That is correct. I offer No. 16 for identifica¬ 
tion in evidence. 

The Court. It will be received. 

(The document theretofore marked “Plaintiffs Exhibit No. 
16” for identification was thereupon received in evidence.) 

Mr. Walker. Will you mark that, please? 

(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiff’s Exhibit No. 17” 
for identification.) 

(The document in question was examined by Mr. Laskey.) 
Mr. Walker. I offer in evidence “Plaintiff’s Exhibit No. 17” 
for identification, which is the letter under date of April 21, 
1945. | 

The Court. It will be received. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
17” for identification was thereupon received in evidence.) 

Mr. Walker. Will you mark this as “Plaintiff’s Exhibit No. 
18” for identification? 


i 
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(A document produced by Mr. Walker was thereupon 
marked by the Clerk of the Court “Plaintiffs Exhibit No. 18” 
for identification.) 

By Mr. Walker: 

Q. Mr. Westcott, I show you “Plaintiff’s Exhibit No. 18” 
for identification and I will ask you what that is [handing a 
paper writing to the witness]. 

A. [After examining the document last above referred to.] 
This is a list of the over ceiling sales covering garments at a 
certain price made over a period between April 21, 1945, 
through June 30,1945. 

Q. And what did you use to establish the ceiling prices? 

A. A letter from Laskey and Laskey dated April 21, 1945, 
in which were enumerated certain costs and certain ceiling 
prices and selling prices. 

Q. If I understand you correctly, this list shows sales subse¬ 
quent to that date in excess of the ceiling prices indicated in 
the letter. 

A. Indicated in the letter of Laskey and Laskey of April 21st. 

Mr. Laskey. May I see that? 

(The document under consideration was examined by Mr. 
Laskey.) 

Mr. Laskey. No objection. 

Mr. Walker. I offer in evidence what has been marked 
“Plaintiff’s Exhibit No. 18” for identification, Your Honor. 

The Court. It will be received. 

(The document theretofore marked “Plaintiff’s Exhibit No. 
18” for identification was thereupon received in evidence.) 

Mr. Walker. Will you mark that No. 19 for identification? 

(A document produced by Mr. Walker was thereupon marked 
by the Clerk of the Court “Plaintiff’s Exhibit No. 19” for 
identification.) 

By Mr. Walker: 

Q. Mr. Westcott, I show you what has been marked “Plain¬ 
tiffs Exhibit No. 19” for identification and I will ask you what 
that is [handing a paper writing to the witness]. 

A. [After examining the document last above referred to.] 
These are tabulations of various categories that had been sold 
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by Jo van der Loo at over ceiling prices over a period from 
May 16, 1945, through June 30,1945. 

Q. And what chart did you use for the purpose of establish¬ 
ing those over charges? 

A. What chart? 

Q. Yes. 

A. The last chart; the No. 4 chart. 

Q. And you made these tabulations? 

A. I did, and that is my writing. 

(The document under consideration was examined by Mr. 
Laskey.) 

Mr. Laskey. May I inquire of the witness in respect to this 
exhibit? 

The Court. Yes. Of course, I note that covers the same 
period, May to June, as, ostensibly, Plaintiff’s Exhibit No. 18 
covers; also thirty-five items, overcharges, 4r-31-35—that pre¬ 
sumably refers to part of the same period. 

Mr. Walker. Yes; it would. It is purely for the convenience 
of the Court. 

By Mr. Laskey: 

Q. Was this tabulation prepared from an exhibit already iiji 
evidence? 

A. Well, that is a separate tabulation, but it incorporated 
some of the over ceiling charges that is on others, but that id 
between two definite dates. I think this is May 16th- 

Q. (Interposing). Are those figures duplicated in any papers 
in evidence already in, in any of the papers which you havd 
previously identified? 

A. I cannot state definitely. I think some may be in thi£ 
4-21 to 6-30. 

Q. But was it not taken from a tabulation of an exhibit in 
evidence? 

A. From a tabulation of an exhibit in evidence. 

Q. Which you have identified here this morning? 

A. No. That is from May 16th. 

Mr. Walker. I do not think he understands this question. 

The Court. I do not think so either. Here is Exhibit No. 18 
offered and put in evidence which refers to thirty-five items 
of dresses on which an overcharge is asserted, and the period 

711438—46-3 
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of the overcharge and sale runs from the 21st of April, 1945, 
through the 30th of June, 1945. 

By the Court: 

Q. Is that correct? 

A. Yes. 

Q. And fifty suits, $127.50, and thirty-five dresses, $52.03, 
making an overcharge of sales $127.53. This so-called tabula¬ 
tion here, as I understand it, includes the same period, that is, 
from May until some time in June. Am I correct? 

Mr. Walker. I think I can save time by conceding this tab¬ 
ulation is taken from our exhibits there. It is a portion of it. 

Mr. Laskey. I would like it identified as a tabulation or, 
rather, a tabulation of figures already in evidence. 

The Court. It is merely an elaboration of what is in No. 19 
and it is not helpful. 

Why offer it? 

Mr. Walker. I can use it for purposes of argument. 

Mr. Laskey. I was getting confused. 

The Court. Mr. reporter, that is withdrawn. 

Mr. Walker. Yes; that is withdrawn. I believe that is all. 

Mr. Laskey. Mr. Walker, do you have available the pricing 
chart filed on March 14th, which we ask you to produce, Chart 
No. 3? 

Mr. Walker. Is this the one [producing a document]? 

Mr. Laskey. [After examining the document last above re¬ 
ferred to.] No. 

Mr. Walker. No; I have not. 

I am perfectly agreeable to you using your copy. I was not 
able to get that in the time allotted. 

Mr. Laskey. May I take the exhibits? 

The Court. Yes. 

Cross-examination by Mr. Laskey: 

Q. Mr. Westcott, on the occasion of your visits to Miss van 
der Loo’s store on Connecticut Avenue, you were given access 
to the premises, were you not? 

A. Yes, indeed. 

Q. And the records were made available for your inspection? 

A. Yes, sir. 
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Q. There was no effort to conceal or hamper your investi- j 
gation? 

A. None that I know of. 

Q. In your testimony, you have referred to over ceiling sales. 
With respect to your testimony concerning the inspection on 
July 25, 1944, that you allege as over ceiling on the basis of | 
Chart No. 1, Plaintiff’s Exhibit No. 1 rather than on the chart 
on which the Office of Price Administration is now relying— 
your comparison was made on that Exhibit No. 1, rather thanj 
on the one the office is now relying? Is that correct? 

A. That is correct, on No. 1 chart. 

Q. As a matter of fact, in characterizing the sale of a dress 
costing $8.75 as an over ceiling—oh, you do not characterize 
that as an over ceiling; I beg your pardon. But you refer, then, | 
only to this chart and not to the amended chart? 

A. Only to the Chart No. 1, Exhibit No. 1. 

Q. And in each instance in these schedules you have found! 
in a number of instances that the chart then in effect was being j 
complied with, did you not? 

A. If you will let me see my sheet I can tell you. 

Q. Directing your attention to “Plaintiff’s Exhibit No. 2”! 
in the category of women’s coats, you have listed there some 
seven items? 

A. That is correct. 

Q. As to only one of which you allege over charge? 

A. Yes. 

Q. The others on that spot check were found to be perfectly 
properly priced, according to the now admittedly erroneous 
chart? 

A. Yes. j 

The Court. That is the tabulation of July, 1944, the first, 
chart? 

Mr. Laskey. Yes; Plaintiff’s Exhibit No. 2, tabulation of 
alleged over ceiling offerings of July 25-6, 1944. 

By Mr. Laskey. 

Q. And, again, in the case of women’s blouses, you found 
out of a total of six items only one alleged overcharge? 

A. Correct. 
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Q. And as to women’s slacks, as to three items checked, you 
found them all to be selling within the ceiling price reflected 
by that chart? 

A. Correct. 

Q. Showing you now, Plaintiff’s Exhibit No. 3, which is a 
tabulation of alleged overcharges from sales slips, there again 
you used the chart now admitted by the Office of Price Admin¬ 
istration to be erroneous, or contended by them to be erroneous, 
in preparing your statement of overcharges. 

A. Exhibit No. 1; the Chart No. 11 used. 

Q. The chart No. 1? 

A. Yes. 

Q. And do you know whether these ceiling prices are in 
accordance with or opposed to the amended pricing chart, Chart 
No. 4, on which the Office of Price Administration is now 
relying? 

A. I do not. 

Q. Did you ever, at any time, in connection with this in¬ 
vestigation examine the original records of sales during the 
base period? 

A. Yes; we did. 

Q. Did you establish ceiling prices from the basis of that 
examination? 

A. No. Just an outline showing that—not from the No. 1 
chart; no. 

Q. With respect to these allegations of over ceiling sales 
contained in Plaintiff’s Exhibit No. 3, did you examine base 
period records? 

A. No; we examined the chart, compared it against the chart, 
cost and selling price. 

Q. Compared it solely against the chart? 

A. Solely against the chart. 

Q. So you could not now say whether this represents over¬ 
charges with the ceiling, properly? 

A. No, sir; I cannot, No. 4. 

Q. I beg your pardon: You cannot now say that these alle¬ 
gations of overcharges are in fact overcharges computed in 
accordance with the regulations, irrespective of any chart? 
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Mr. Walker. That requires a conclusion of law on the part 
of the witness. 

The Court. I do not quite get the question? Will you re¬ 
peat the question, Mr. Middlemiss? Had counsel concluded 
his objection? 

Mr. Walker. Yes. 

The Court. Mr. Middlemiss, will you read the question? 

The Reporter (reading). 

“Q. I beg your pardon: You cannot now say that these al¬ 
legations of overcharges are in fact overcharges computed in 
accordance with the regulation, irrespective of any chart?” 

The Court. You may answer. 

The Witness. The only thing I can say is they were over¬ 
charges as computed against the chart No. 1. 

By Mr. Laskey: 

Q. And you did not examine the base period records to de- j 
termine whether they were, in fact, overcharges? 

A. As far as I knew that was their base period record, Chart 
No. 1. 

Q. Base period sales slips, were they examined by you in 
that connection? 

A. No. 

Q. And you do not know whether the base period sales slips j 
would establish that these sales were in excess of the proper j 
ceiling prices? Did you get the answer? 

The Reporter. I did not hear any answer. 

The Witnessl No. 

By Mr. Laskey: 

Q. Your answer is “No”? 

Mr. Walker. He shook his head in the negative. 

The Court. But the reporter cannot get the shake of the j 
head in his record. 

The Witness. My answer is: No. 

By Mr. Laskey: 

Q. With respect to Plaintiffs Exhibit No. 7 I will ask you 
in connection with this exhibit how you determined over ceil¬ 
ing prices or sales? 
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A. Through examination of the sales slips for that period 
from July 1st through December 10, 1944. 

Q. And a comparison of those selling prices with what? 

A. With Chart No. 1. 

Q. With Chart No. 1? 

A. Yes. 

Q. Did you examine the base period sales slips to determine 
whether they were, in fact, overcharges? 

A. I did not, sir. 

Q. You are familiar, are you not, with the pricing chart, 
the chart which has been referred to here as Chart No. 3? 

The Court. Now, for the purposes of the record, that is the 
chart known as counsel’s chart? 

Mr. Laskey. Yes, sir. 

Mr. Walker. That is the chart, as I understand it, that is 
not in evidence. Is that correct? 

The Court. I understand that there are four charts. I want 
to know the numbers of each of them in my own mind. 

There were four charts: One chart was prepared by Miss 
van der Loo herself; the second by the accountant; the third 
by counsel; and the fourth is the amended chart? 

Mr. Walker. That is right. 

The Court. All right. 

Mr. Laskey. Will you mark this for identification as De¬ 
fendant’s Exhibit No. 1, which is Chart No. 3. 

(The Clerk of the Court thereupon marked the document 
proffered by Mr. Laskey as “Defendant’s Exhibit No. 1.”) 

Mr. Laskey. And Defendant’s Exhibit No. 2, which is Chart 
No. 4 

(The Clerk of the Court thereupon marked the docu¬ 
ment proffered by Mr. Laskey as “Defendant’s Exhibit No. 
2.”) 

By Mr. Laskey: 

Q. Showing you what has been marked for identification as 
“Defendant’s Exhibit No. 1” for identification can you state 
whether or not you have seen the original of that chart, signed 
by Miss van der Loo, filed with the Office of Price Administra¬ 
tion? 

A. I cannot. 
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Q. You do not know whether you have seen it? 

A. No, sir; I do not know. 

Q. Can you say whether you have ever used this chart in 
connection with determining whether there were overcharges 
in connection with the defendant’s business? 

A. I have not. 

Q. You have not used this chart? 

The Reporter. Is there an answer? 

Mr. Laskey. I assume the answer is “No”. He shook his 
head again. 

The Court. Please try to answer the questions audibly. 

By Mr. Laskey: 

Q. Your answer is “No”? 

A. Yes; my answer is: No. 

Q. And I think you advised me with respect to Plaintiff’s 
Exhibit No. 7 that you did not examine the base period sales 
slips. Is that correct? 

A. The sales slips covering that period? 

Q. But not the base period sales slips? 

A. No, sir. 

Q. And with respect to- 

The Court (interposing). May I inquire. What is the date] 
of Chart No. 3, if there is a date? 

Mr. Laskey. Counsel’s chart was filed on March 14th. 

The Court. 1944? 

Mr. Laskey. ’45. 

The Court. ’45? 

Mr. Laskey. Yes. 

The Court. And you are talking now about the period frond 
July 1 to December 10,1940? Are we talking about that now? 

Mr. Laskey. Yes, sir. 

The Court. All right. 

By Mr. Laskey: 

Q. With respect to Plaintiff’s Exhibit No. 6, which was the 
investigation of December 11-12,1944, that was prepared with 
respect to slips for that period as compared to what pricing 
chart? 

A. Pricing Chart No. 1. 
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Q. And you have never either—at that time it could not 
be done, of course—it could not be done since the chart was 
not then filed—but, subsequent to the filing of this suit, or 
at any time, you have not compared the alleged overcharges 
there with the amended pricing chart? 

A. No. 4? 

Q. No. 4? 

A. No, sir. 

Q. Or with Chart No. 3, which is counsel’s chart? 

A. I have not worked that number 3. 

Q. Nor have you examined the sales slips for the base period 
to determine whether these overcharges are, in fact, in excess 
of ceilings? 

A. No, sir; not for these overcharges. 

Q. So that if it develops that the base period sales slips in¬ 
dicate that Chart—any chart on which you relied was incorrect, 
you are not in a position to state that there has been any over¬ 
charged with respect to your investigation? 

Mr. Walker. I object to that. 

The Court. That is purely argumentative is it not? It may 
be stricken out. 

Mr. Laskey. But it is good argument. 

The Court. Very good argument, but it is stricken. 

By Mr. Laskey: 

Q. Showing you Plaintiff’s Exhibit No. 15, which is the 
investigation of July 9, 1945, with reference to what chart 
was the determination made that overcharges were there 
effected? 

A. On Chart No. 4. 

By the Court: 

Q. That is the amended chart, is it? 

A. Yes, sir. 

By Mr. Laskey: 

Q. With respect to that investigation, did you make any 
examination of the sales slips for the base period? 

A. I did not. 

' Q. Did you compare it with any other chart? 

A. No, sir, just with Chart No. 4. 
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• 

Q. With respect to Plaintiffs Exhibit No. 16, that was pre¬ 
pared with respect to what chart? 

A. Chart No. 4. 

The Court. What is the period? 

Mr. Laskey. The period of this exhibit is August 1, 1944, 
through June 30,1945. And it is correct, is it not, Mr. Walker, 
this is the exhibit on which you rely to determine the amount 
of damage you claim for the Administrator? 

Mr. Walker. That is correct. 

The Court. August 1 to what? 

The Witness. Through June 30,1945. 

Mr. Laskey. Now, if you will follow me, on Page 1 of this 
chart it appears- 

The Court (interposing). May I interrupt, gentle¬ 
men? 

I hope I am not getting confused; I do not think I am: As 
I understand it, Defendant's Exhibit No. 6 is the period that 
closes on December 11-12, 1944, and is based on Chart No. 1. 

Mr. Walker. That is correct. All exhibits based on the 
July, 1944, and the December, 1944, investigations are based 
on Chart No. 1, and all exhibits for the investigation in July, 
1945, are based upon the amended chart, Chart No. 4. 

The Court. Well, there is Plaintiffs Exhibit No. 16, that 
covers from August 1,1944, to June 30,1945, and that is based 
on Chart No. 4. Am I correct in that? 

Mr. Laskey. Yes, sir. 

The Court. And then you have, also, the same period covered 
up to December, 1944, in Defendant’s Exhibit No. 6, based on 
Chart No. 1. 

Mr. Laskey. Yes. At the time these investigations were 
made, Chart No. 4 had not been filed. 

The Court. Then, how can you base an investigation on 
Chart No. 4, covering August, 1944, when it was not filed? 

Mr. Walker. We did not. That is Chart No. 1, if your 
Honor please. 

The Court. Well, now! 

Mr. Walker. I beg your pardon. 

The Court. Plaintiff’s Exhibit No. 16 purports to show the 
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results of an investigation covering the period in which sales 
were made between August 1944, and June 30, 1945, and the 
witness has testified, if my recollection is correct, that that is 
based on Chart No. 4. 

Mr. Walker. That is quite correct. 

The Court. He also testified that Plaintiff’s Exhibit No. 
6 covers the period somewhere antecedent to December 1944, 
December 1944, December 10th, and that is based on Chart 
No. 1. 

Mr. Walker. That is right. 

The Court. So you have August, September, October, and 
November 1944, covered by both charts Nos. 1 and 4. 

Mr. Walker. Well, the reason for that is that when he made 
his December 1944, investigation, Chart No. 4 was not in 
existence. Chart No. 1 was the chart which we had filed in our 
office. Now, when we get—when we considered the corrected 

chart, the corrected chart, which is Chart No. 4- 

' The Court (interposing). If I may interrupt again: 

Then you have to make certain from the period August 1944, 
to June 30, 1944, or June 30, 1945, what the status was. 

Mr. Walker. That is right. 

The Court. So you are relying more on Chart No. 4 for 
that period? 

Mr. Walker. That is right. 

Mr. Laskey. Is it your position that the chart which is 
correct, and prepared in accordance with the. interpretation 
of the Regulation, covers all sales, even though the sales be 
prior to the time that chart was prepared? 

Mr. Walker. Yes. 

% 

By Mr. Laskey: 

1 Q. Directing your attention to Page No. 1 of Plaintiff’s Ex¬ 
hibit No. 16, I note that you have on the sixth item on that 
page (a dress the cost price of which was $25 and which you 
had noted the ceiling price to be $25, and you allege an over¬ 
charge of ten dollars. Is that correct? 

A. That is correct, sir. 

I * 

Q. And you place that as an overcharge on the theory that 
the ceiling price for the sale of that twenty-five dollar dress 
was fifteen dollars. 
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A. As stated on Chart No. 4. 

Q. And that is the same with respect to the next item appear^ 
ing there? 

A. Correct. 

Q. And with respect to the item for the dress costing $39.75] 
with a sales price of $64, you insert an overcharge of $49. 

Is it your contention there that the ceiling price for thd 
sale of that dress was twenty-five dollars? 

A. No. Fifteen dollars. 

Q. Fifteen? 

A. $49 and $15. 

Q. $15 for all $49.75, the cost of which you do not question? 

A. That is what was on the chart. 

Q. And that illustration is repeated even where the $39.75 
dress was sold at $39.95? 

A. Right, sir. 

The Court. Gentlemen, with respect to cost prices, we are 
still constantly going back to the base period. All of these 
charts refer to this base period, August 1941? 

Mr. Laskey. Yes. But that does not necessarily mean that] 
these garments were purchased then. 

The Court. No. 

Mr. Laskey. These cost price lines were in existence then as 
now. 

The Court. I understand that. I think we will suspend here. 

Mr. Laskey. Very well, your Honor. 

The Court. Gentlemen, of course, you know I am regularly 
assigned to pretrial cases and I am only supposed to take such 
cases as the Assignment Clerk feels of necessity should be 
tried, and this case, of course, was advanced by me for trial 
but I did not know until yesterday it was scheduled for 
trial, so, as a consequence, I have several conferences scheduled 
in my chambers this afternoon, but I am advised by the Clerk! 
that any cases that were scheduled to be tried before me 
tomorrow have been held in abeyance so you have all tomor-j 
row, if necessary, to finish your case up. Should I anticipate it| 
will take more than a day? 

Mr. Walker. I hardly think so. 

Mr. Laskey. I think not. 


i 
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The Court. Then, you can plan your schedule accordingly. 
You have as much time tomorrow as you need. I say that to 
you gentlemen as counsel and also to such of your witnesses 
who may be here, including the respondent. 

Mr. Laskey. I think we can conclude the evidence tomor¬ 
row morning and argue the case tomorrow afternoon. 

The Court. Very well. We will finish tomorrow. Tomor¬ 
row morning at ten o’clock. 

(Thereupon at 12:30 o’clock p. m. the consideration of the 
instant case was continued until 10 o’clock a. m., Wednesday, 
November 21, 1945.) 

In the District Court of the United States for the 
District of Columbia 

‘ Civil action No. 29900 

Chester Bowles, Administrator, Office of Price 
Administration, plaintiff 
vs. 

Jo VAN DER Loo, DEFENDANT 

Washington, D. C., 
Wednesday, November 21,1945. 

Pursuant to adjournment theretofore taken, the above- 
entitled matter came on for further hearing and trial at 10: 30 
o’clock a. m., Wednesday, November 21, 1945, in the District 
Court of the United States for the District of Columbia, in the 
court house in the City of Washington. 

Before Honorable Matthew F. McGuire, Associate Justice 
of the District Court of the United States for the District of 
Columbia, there being 

Present: Carl W. Berueffy, Esquire, District Enforcement 
Attorney, J. Grahame Walker, Esquire, Assistant Enforce¬ 
ment Attorney, and F. L. Williamson, Esquire, Assistant En¬ 
forcement Attorney, on behalf of the plaintiff; and Messrs. 
Laskey and Laskey, by John L. Laskey, Esquire, on behalf 
of the defendant. 

Thereupon the following proceedings and transactions were 
had and evidence was adduced: 
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PROCEEDINGS, TRANSACTIONS, AND EVIDENCE 

Thereupon Harry A. Westcott, the witness on the stand at 
the time of taking adjournment, was recalled as a witness and, 
having been previously duly sworn by the Clerk of the Court, 
as more particularly in this record appears, resumed the wit¬ 
ness stand and, upon examination, testified further as follows: 

Further cross-examination by Mr. Laskey: j 

Q. Mr. Westcott, at the conclusion of yesterday’s session, we 
were discussing Plaintiff’s Exhibit No. 16. 

Now, directing your attention to Page No. 2 of that exhibit j 
and the second item on that page, we find there a dress cost¬ 
ing Miss van der Loo $39.75 which sold for $65. 

You noted there an overcharge of $50 which indicates Miss 
van der Loo was required to sell that dress costing $39.75 at $15? 

A. That is correct. 

Q. And the same is true, although the amount differs a little, 
with respect to the next two items appearing on that chart. 

A. That is right. 

Q. And the following item, a dress costing $25 and was sok} 
for $45. You have noted a $30 overcharge? 

A. Yes, sir. 

Q. So, according to the method in which this was prepared ] 
you calculated her ceiling for the $25 dress at what price? 

A. At. $15. 

Q. The following item is another one of the $39.75 dresses] 
and with respect to that item you still charge her with a ceiling 
price of $15 on that dress? 

A. Correct. 

! 

By the Court: 

Q. May I ask this question: Is this in reference to Chart! 
No. 4? ! 

A. Yes, sir. 

By Mr. Lasikey: 

Q. Now, with respect to the following item, a $9.75 dress. 
You have there an alleged overcharge of $5.05, although that 
dress was sold for $15. 

A. Yes, sir. 
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Q. That is on the basis that the ceiling for the $9.75 would 
be $9.95? 

A. Correct. 

Q. Twenty cents, which would be a normal postage charge 
on a dress which may be delivered by parcel post? 

Mr. Walker. I object. 

The Witness. That I am not in a position to say, sir. 

By Mr. Laskey: 

Q. The charge, the schedule of overcharges which you have 
prepared here, contains a number of such items where you 
have a $39.75 dress, a $25 dress, and in each instance you com¬ 
puted her overcharges on a basis of a ceiling price which was 
below cost. Is that correct? 

A. Correct. 

Q. The same is true, I believe, with respect to the item 
of suits. 

Now, I note from this chart that we have a dress, a suit 
rather, costing $27.75 and sold for $35, and you have charged 
an overcharge of $15.05. According to that, you used a ceiling 
price for the dress costing $22.75 of $19.95. 

A. That is correct. 

Q. And that appears in every instance on the chart, I be¬ 
lieve, with respect to the $22.75 suit. Again it appears on 
second page of the suits which is numbered No. 1, and appears 
several times on that page, I believe. On Page No. 2, which is 
Page 3- 

Mr. Walker (interposing). If your Honor please, I have 
no desire to confine the questioning, but I think we might save 
time. 

The exhibit speaks for itself and there are many mark-downs 
on it; there are many instances where the ceiling prices calcu¬ 
lated there are below. 

The Court. I assume that this is directed to the question of 
possible damages. 

Mr. Laskey. Yes. 

The Court. So that would necessitate cross-examination. 
As I understand it, the treble damages claimed are based on 
the over ceiling. 

Mr. Walker. That is correct. 
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The Court. I assume the cross-examination is directed to 
that aspect of the case. 

Mr. Walker. All I meant was that they do appear on there, 
those matters about which the witness has testified, and we j 
admit there are many instances of that. 

The Court. I suggest this: That in the interest of economy j 
of time you stipulate what those articles are on the exhibit, j 
That will save me time. 

Mr. Laskey. Yes. I think I can put that in through one of 
my witnesses who has made a tabulation. 

Mr. Walker. All right. 

By Mr. Laskey: 

Q. In respect to all these instances in which there is an ef- j 
fort to compel Miss van der Loo to sell at the low cost, you 
had available to you the purchase price which she had paid to 
the wholesaler for the garment, did you not? 

A. I did. 

Q. Part of your function is to examine over ceiling purchases 
as well as over ceiling sales. Is that correct? 

A. That is correct. 

Q. Has there ever been any allegation made, to your knowl¬ 
edge, or has your investigation disclosed any over ceiling pur- j 
chases by Miss van der Loo? 

A. By Miss van der Loo? 

Q. Yes. 

A. No. j 

Q. So, these garments which she required to sell below cost 
are purchased by her lawfully at her supplier’s ceiling price? 

A. Right. 

Q. The answer was “Yes”? 

The Reporter. The answer was “Right.” I 

By Mr. Laskey: 

Q. Now, Mr. Westcott, in the course of your examination 
and the preparation of this schedule, you had occasion to 
examine many sales checks, did you not? 

A. I did, sir. # 

Q. And you found many of the garments were properly 
priced? 

A. Were properly priced? 



-<|6 PAUL A. PORTER, ADMINISTRATOR, V. JO VAN DER LOO 

Q. Yes. 

A. Yes. 

i Q. Directing your attention for a moment to the first page of 
your exhibit No. 16, dealing with dresses, that page alone covers 
the period from May 16, 1945, to June 30, 1945. Is that cor¬ 
rect? 

A. That is right. 

i Q. And incalculating and ascertaining these alleged over- 
charegs, you went through all of the sales slips for that period. 
Is that right? 

A. Yes, sir. 

Q. And I have here, attached to a duplicate copy, the sales 
slips as to which you found overcharges, and you may examine 
them all quickly to see if I have all of them there [handing cer¬ 
tain documents to the witness]. 

A. [After examining the documents last above referred to.] 
Here is one that apparently is not in here, 1262, I do not see 
listed here; 1261 is in here, but 1262 is not. 

Q. Well, it is not necessary to—I just wanted to see if they 
are there, not check each one individually. 

A. Not check each one individually? 

Q. No; but it appears these slips are approximately the same 
number? 

A. The sales tickets numbers are right here on the exhibit 
showing what the tickets are. 

Mr. Laskey. We can compare these slips. They were taken 
from the sales ledger and attached to the chart. Will you agree 
these tickets represent the alleged overcharges? 
i Mr. Walker. You mean these tickets are the tickets listed 
here? 

Mr. Laskey. Yes. 

Mr. Walker. If they are, they are. We can verify it if you 
wish, now. 

! Mr. Laskey. I can assure you it was done in my office under 
my supervision. 

Mr. Walker. I assume they are. 

By Mr. ^askey : 

Q. In listing the overcharges appearing on this sheet, you 
went through the sales tickets for May and June? 
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A. That is right. ! 

Q. And those appear to you to be the same? 

A. They look like the same. 

Q. Quantity and value? 

A. As far as I know. 

Q. This is merely for purposes of visual comparison so 
you may see that these represent the total sales for the par- , 
ticular period, to show the comparison to other charges, the 
other sales having been testified to by an investigator to be 
within ceiling. 

Now, I believe you are familiar with other retail establish- j 
ments in the City of Washington dealing in the same or similar 
types of garments, are you not? 

A. Iam. 

Q. Is a forty percent mark-up of cost a normal mark-up? 

Mr. Walker. Just a moment. I object to that, if your Honor 
please. I do not see that that is material. 

The question involved here, as I see it, is: Did this defend¬ 
ant sell over the ceiling or did she not? 

What would be a normal mark-up or what would not be a 
normal mark-up or what mark-up Mr. Westcott had seen in 
other establishments, it seems to me would be entirely im¬ 
material. 

Mr. Laskey. I am making a tender of proof in respect to 
that, and the basis on which this type of evidence and other 
evidence to be adduced from this and the defendant’s witnesses 
is this: 

First, the plaintiff seeks treble damages which is penal. 

The Court is entitled to inquire into the good faith of the 
defendant in respect to overcharges, and, also, in the exercise 
of the Court’s discretion in determining the amount, if any, in i 
excess of single damages which would be imposed by the Court, 
and the Court is entitled to the situation not only as it affects 
the defendant’s business but the defendant’s business in rela¬ 
tion to the trade generally. 

One further point: 

An injunction has been requested. We are challenging the 
interpretation of the regulation asserted by the plaintiff. 

In making that challenge we must show that the interpreta- 

711433—16—i 
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tion sought by the Administrator is not only unreasonable but 
that it does not accomplish the purposes of the Act or the 
Regulation. 

Now, if we can show by this examination, even though I 
might have to concede for the purposes of the question that I 
am. making the witness my own witness, if we can show that 
the sales that they allege are in excess of ceiling prices are in 
fact normal sales, and sales that would be permitted by another 
interpretation of the regulation which would be consistent with 
the purposes of the Act and the purposes of the Regulation, 
330, as revised, we have contributed, by that evidence, to that 
position and aided the Court in coming to a solution of the 
question. 

The Court. I will exclude that evidence. He is testifying 
from hearsay. He is not in the business. 

I would say now, categorically, that the evidence of the 
respondent as to the custom of the business will be received. 

Mr. Laskey. Very well, sir. 

By Mr. Laskey: 

Q. In the course of your duties as an investigator, you have 
occasion to visit other retail establishments. I think you have 
already testified to that? 

A. Yes. 

Q. Are you familiar in those investigations with a line of 
garments known as Sacony? 

A. I have seen that name; I believe it is a manufacturer’s 
trade name or something; I have seen the name in the course 
of my investigations but just where I cannot say. 

Q. You are not particularly familiar with it? 

A. No; I am not particularly familiar with it, but I know 
the name. 

Q. Well, in the course of a number of investigations can you 
say that it is a fact that a number of those garments which 
Miss van der Loo is required by this interpretation to sell below 
cost can be sold by other retailers in the City of Washington 
at fair normal marks? 

Mr. Walker. I object. 

The Court. Will you read the question, please, Mr. Mid- 
dlemiss? 
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The Reporter (reading). “Q. Well, in the course of a num¬ 
ber of investigations can you say that it is a fact that a number 
of those garments which Miss van der Loo is required by this 
interpretation to sell below cost can be sold by other retailers 
in the City of Washington at fair normal marks?” 

The Court. It is excluded. 

Mr. Laskey. I have no further questions. 


Redirect examination by Mr. Walker: 

Q. Mr. Westcott, this exhibit No. 16 you prepared from 
the sales slips of Miss van der Loo, did you not? 

A. I did. 

Q. During that period? 

A. Yes, sir. 

Q. And you established the ceiling price by reference to the 
amended chart. Is that correct? 

A. Chart No. 4,1 believe. 

Q. Chart No. 4? 

A. Yes. 

Q. And that is the chart that was presented to the Office of 
Price Administration by Mr. Laskey? Is that correct? 

A. Correct. 

Q. As the defendant’s chart? 

A. Right. 

Q. And at the time you made your spot check in July 1945, 
was there any discussion with the defendant relative to what 
chart she was using at the time? 

A. No, sir. The chart used was not brought under con¬ 
sideration. 

Mr. Walker. That is all. 

Mr. Laskey. I did not hear the last answer. 

The Reporter (reading). “A. No, sir. The chart used was 
not brought under consideration.” 


I 


By Mr. Walker: 

Q. I thought you say “conversation.” 

A. In conversation. I should say “in conversation.” It 
was the chart that I used to compute these other ceilings. 
Mr. Walker. That is all, thank you. 


I 
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Re-cross-examination by Mr. Laskey: 

Q. That is Chart No. 4? 

A. Yes, sir. 

Q. And you made no reference to Chart No. 3? 

A. No. 

Mr. Laskey. That is all. 

Mr. Walker. That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

i Mr. Walker. That is our case, if your Honor please. 

Mr. Laskey. If the Court please, we at this time move for 
a directed finding in favor of the defendant on the basis that 
the plaintiff has failed by the evidence to establish the ceiling 
prices for this establishment and that, having so failed, there 
is no basis on which to promulgate a finding of violation by the 
Court, or the issuance of an injunction. 

i (The motion for a directed finding was argued by Mr. Laskey, 
and the text of the argument will be included in this record as 
Appendix A hereof, if required.) 

At the conclusion of the argument of the motion, the Court 
announced: 

The Court. Under the circumstances I will deny the mo¬ 
tion. 

i Mr. Laskey. Very well, sir. Miss van der Loo, will you take 
the stand. 


Thereupon Jo van der Loo, the defendant herein, was called 
as a witness for and in her own behalf, and being then and 
there duly sworn by the Clerk of the Court, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Direct examination by Mr. Laskey: 

jQ. Will you state your full name, please? 

A. I beg your pardon? 

By the Court: 

Q. Have you ever been in court before? 

A. No, I have not. 

The Court. Then, just sit back and relax. 
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By Mr. Laskey: 

Q. Will you state your full name, please? 

A. I beg your pardon? 

Q. Please state your full name. 

A. Jo Helen May van der Loo—Marie. I go under Jo van 
der Loo in business. 

Q. And your business is located where? 

A. 1739 Connecticut Avenue Northwest. 1 

Q. How long have you been at that location, Miss van der 
Loo? 

A. I think since March 7th, in 1939. 

Q. And prior to that time were you in busines for yourself? 

A. No; never in business before for myself. 

Q. What was your occupation prior to opening the estab¬ 
lishment? 

A. I have been saleslady with Garfinckel and three years with 
Pasternak’s, and probably the same amount of time, and seven 
years with Rizik Brothers. 

Q. And those establishments to which you refer were en¬ 
gaged in the same business as you are now, the sale of women’s j 
apparel? 

A. Yes. 

i 

Q. When you opened your present store, had you had any 
prior business experience, other than that as a saleslady? 

A. No; I had not had. 

Q. Tell us how you came to go into this business, Miss van 
der Loo? 

A. Well, I simply went out on my own; that was all. 

Q. You felt- 

A. (Interposing.) I felt as though I could have trade that 
would follow me from my different places that I had been in 
business, and that I would be able to make good with them. 

Q. Directing your attention now to the summer, spring, and 
summer, of 1941: What was the condition of your business at 
that time with respect to inventory and trade? 

A. Well, I was quite heavily stocked. I know that. That 
was 1941 you are speaking of? 

Q. Yes. 
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A. And I had a young girl working for me, and her father 
was, had formerly been employed by one of the stores in Wash¬ 
ington as a manager, and he came to me to look over the stock, 
and he advised me to liquidate. He said that I was entirely 
too heavy stocked. 

Mr. Walker. I object to what he said. 

The Witness. I beg your pardon. 

The Court. This is a colloquy between Mr. Walker and Mr. 
Laskey. 

i The Witness. I see; I am sorry. I engaged- 

'Mr. Laskey (interposing). Just a moment. 

The Court. I assume she started to liquidate. 

The Witness. I did. 

Mr. Laskey. Mr. Walker objected. 

The Court. Mr. Walker objected to what the gentleman told 
her. 

Mr. Walker. That is right. 

The Court. This case is not being tried before a jury, and 
I hope I can separate the material and the immaterial testi¬ 
mony. 

Mr. Walker. I simply thought it would be a longer quota¬ 
tion, and I wanted to stop it. 

By Mr. Laskey: 

Q. You may proceed, if you will. 

A. Well, we prepared the ad and put it on sale and naturally 
you have pieces of merchandise that are damaged, some of 
them come in damaged, and we do not catch them when they 
come in, others that do come in are tried on and we have lipstick 
on them and they have to be marked down very much, and we 
also have had faded materials, especially in these times, which 
we take quite a sacrifice on. 

Q. Now, the gentleman to whom you referred—do you recall 
his name? 

A. Mr. Wolf. 

Q. And where had he been formerly employed, do you know? 

A. He was with Palais Royal. 

! Q. Do you know how many years’ experience he had in 
women’s apparel? 
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A. I don’t know that exactly, but I know he was with Palais 
Royal a number of years, probably ten, maybe fifteen, maybe 
even twenty. 

Q. After consultation with him and other persons in your 
business, did you formulate a sales policy of any kind with re¬ 
spect to your then inventory? 

A. Did I what? I don’t get you. 

Q. Did you work out a sales policy to govern the disposition 
of that inventory? 

A. At that particular time when we had the sale? 

Q. Yes. 

A. We just marked down what we saw was unfit to take a 
loss on, and we took a loss on it. 

Q. I will show you what I will ask to have numbered for iden j 
tification “Defendant’s Exhibit No. 3” for identification. 

(The Clerk of the Court then marked a document proffered 
by Mr. Laskey “Defendant’s Exhibit No. 3” for identification.) 

By Mr. Laskey: 

Q. Directing your attention to this that has been marked 
“Defendant’s Exhibit No. 3” for identification, I will ask yoii 
what bearing that has upon the sale to which you have referred? 

A. Well, that is sacrificing it. You have thirty-five to sixty 
percent off. That is a great drastic reduction on anything 
you would put for sale. 

Q. And this is the newspaper ad? 

A. The newspaper ad we had put in the paper, under his 
advice. 

Q. Under his advice? 

A. Yes. 

Mr. Laskey. Would you like to look at this? 

Mr. Walker. Thank you [examining the document undejr 
consideration]. I have no objection. 

The Court. Now, for the purposes of the record, that pur¬ 
ports to be an ad in one newspaper, and what is the date? 

Mr. Laskey. I will have to develop that by other testimony, 
if your Honor please, unless Mr. Walker will stipulate that it 
was in the latter part of July, which is the best date we cad 
get. 
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Mr. Walker. Of ’41? 

Mr. Laskey. Yes. 

Mr. Walker. I am willing to stipulate that. 

The Court. Then it is in evidence. 

(The newspaper advertisement in question was thereupon 
marked by the Clerk of the Court “Defendant’s Exhibit No. 3.”) 

By Mr. Laskey: 

Q. Now, Miss van der Loo, your sales, after the running of 
that ad, continued over what period of time? 

A. Oh, I would say through July, and through probably 
December. 

Q. Through December of 1941? 

A. December of 1941; yes. 

Q. Now, in addition to being overstocked, I think you re- 
fered to garments which were damaged or soiled. During this 
period, were there sales made of such garments? 

A. Naturally there would be pieces like that. There is pieces 
like that all the time. 

By the Court: 

Q. Well, your answer is ‘"Yes.” 

A. Yes. 

By Mr. Laskey: 

Q. What is the practice in the trade with respect to such 
garments, Miss van der Loo? 

A. Well, what the practice of the trade is there is if a person 
buys it at a reduced price like that, we state that it is damaged; 
if it is faded, we have to tell them so, make a correct statement. 

Q. Is there any possibility of having the manufacturer take 
these garments back? 

A. No. 

Q. Is there any other way to dispose of them, other than 
destroying them? 

A. No. 

Q. Now, you stocked a number of different cost lines of 
garments? 

A. I do. 
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Q. Does it ever occur that you have only one or two of a 
particular cost line in stock? 

A. You mean at the moment? 

Q. Yes; or at any period of time. 

A. Yes. 

Q. On your buying trips, would you necessarily, dealing with 
a higher price garment, buy a dozen or a half a dozen, or would 
you possibly buy just one of the particular cost lines? 

A. At the present time you buy more. When I started in 
business I would buy one. 

Q. So that during the basic period, August 1 to December 
31, 1941, would you say that it occurred that with respect to 
many cost lines you had during that period possibly only one 
or two garments in that particular cost line? 

A. I think so. 

Q. Now, possibly we can, by referring to what I will ask be 
designated as “Defendant’s Exhibit No. 4” consisting of a pack¬ 
age of sales tickets—I think possibly we can mark it on this 
little piece of paper on top, there [indicating]. 

(Thereupon the Clerk of the Court marked the group of 
documents as “Defendant’s Exhibit No. 4” for identification.) 

By Mr. Laskey : 

Q. Now, referring to Defendant’s Exhibit No. 4 for identifi¬ 
cation, I would like to show you two sales slips, Nos. 5232 
and 5220. 

In each of these sales slips there appears in the upper right- 
hand corner the letters “D. S. P. E.” Can you explain to us 
what they mean? 

A. That means $39.75. That is the cost price. 

Q. And you arrive at that from your code? 

A. That is right. 

Q. Directing your attention to sales slip No. 5232: Can you 
tell us what the sales price is that is reflected on that slip? 

A. D. S. P. E. is $39.75 again. 

Q. And the sales price? 

A. Oh, you want the sales price? 

Q. Yes. 


56 PAUL A. PORTER, ADMINISTRATOR, V. JO VAN DER LOO 

! A. You mean what is on here [indicating] ? 

Q. Yes. 

A. $35. 

Q. Referring to No. 5220, the same cost price. What is the 
sale price of that garment ? 

A. $69.95. 

Q. Can you tell by examining these sales slips, or by any 
recollection you may now have, or previous examination you 
may have made, which of these sales represented a normal sale? 

! A. The sale slip No. 5220 is a normal sale. 

Q. And that price is $69.75? 

A. Correct. 

Q. Can you recall anything about the other sale, or the rea¬ 
son for it? 

A. I think this was a green dress that may have been very 
much faded. 

Q. And for that reason was marked down? 

A. For that reason was marked down very low and I took a 
loss on it. 

Mr. Laskey. Thank you. 

Mr. Walker. I think, if your Honor please, perhaps we will 
save time by conceding that Miss van der Loo had a very good 
reason for the mark-down of these things she marked down 
during the base period. 

Mr. Laskey. Such as overstocked, damaged, fading, and 
so on? 

Mr. Walker. I think so. 

Mr. Laskey. All right. Thank you. 

By Mr. Laskey: 

Q. Now, Miss van der Loo, you had no knowledge in August, 
in July or in August of 1941, that the period of August 1st to 
December 31, 1941, was to be later, by the Office of Price Ad¬ 
ministration, fixed as the base period, did you? 

A. No. 

Q. WTien the Price Regulation came into effect, did you, un¬ 
der this Regulation to which we have referred, No. 330, as re¬ 
vised, file a pricing chart? 

A. Did I advise? 
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Q. Did you file a pricing chart? 

A. Yes. 

Q. And that is Chart No. 1? 

A. Yes. 

Q. How was that prepared? 

A. That was prepared by one of my employees. 

Q. Do you recall who the employee was that prepared it? 

A. Yes. 

Q. Who was it? 

A. Mrs. James. 

Q. Is she presently available? 

A. No; she is not. 

Q. Do you know where she is? 

A. She is in Florida. 

Q. Was it later brought to your attention that that chart j 
was not satisfactory insofar as the Office of Price Ad minis-- | 
tration was concerned? 

A. Yes; it was. 

Q. What was then done, Miss van der Loo? 

A. We had filed a—no, then we had—we had gotten an ac¬ 
countant; in fact, there were two of them, and they had made ! 
out a new chart. 

Q. Do you recall the names of-those accountants? 

A. Mr. Wechsler and Mr. Koster, and before I left for New 
York on my buying trip at that time—understand, my brother 
takes a great deal of care of the office, most of the office is 
done through him, but before I left on my buying trip I made 
a point to ask Mr. Wechsler how I should buy on my next trip, 
and he advised me to buy as I always did. 

Mr. Walker. I object. 

The Court. Well, it is not important. He is an accountant. 
You would not take any notice of what he advised. 

Mr. Laskey. With respect to purchasing a cost line at what! 
was the ceiling price, what she was advised by someone in 
whom she had confidence is, I think important; if he advisee^ 
her she can safely buy a $10.75 dress- 

The Court (interposing). Well, there is no question partic¬ 
ularly, as I see it—I do not think the Office of Price Administra- 
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tion is laying particular stress on the chart filed by the account¬ 
ant. Are you? 

! Mr. Walker. No. We have not put it in evidence, 
i The Court. In other words, the questionable chart is Chart 
No. 4. 

Mr. Laskey. Yes; but there is this fact, and you cannot es¬ 
cape it either: They are asking three times the amount of the 
alleged overcharge here. 

The Court. I understand that. That goes to her good faith? 
Mr. Laskey. Yes. 

The Court. You may ask her. 

Mr. Walker. It is purely hearsay. 

, Mr. Laskey. Well, it is not hearsay. It is reason for action 
taken. 

I The Court. If the case were being tried before a jury, where 

the jury acts as a screen, so to speak, I assume that- 

Mr. Walker (interposing). I appreciate that. 

The Court. There would be a line between evidence that 
ought to be properly before it and evidence that should not, on 
the theory that the jury cannot distinguish between proper and 
improper evidence. 

WTiat I want is the facts in this case and I can sift out what is 
proper evidence. Obviously I won’t pay any attention to 
hearsay evidence. I do not know what the question will elicit 
from the witness. I will permit the question to be asked and 
answered. 

Mr. Walker. I want you to have everything before you to 
aid you in deciding the case. However, these gentlemen are 
under subpoena, and I thought they could speak for them¬ 
selves. 

i The Court. She may answer, and we will see. 

Mr. Laskey. Will you go back to the question and read it 
and the answer? 

The Reporter (reading). “Q. Do you recall the names of 
those accountants? 

A. Mr. Wechsler and Mr. Koster, and before I left for New 
York on my buying trip at that time—understand, my brother 
takes a great deal of care of the office, most of the office is done 
through him, but before I left on my buying trip I made a 
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point to ask Mr. Wechsler how I should buy on my next trip, ! 
and he advised me to buy as I always did.” 

The Court. That is not hearsay. She is not saying what he 
told her. She is merely saying what he did, characterizing it as 
advice. It wilT be admitted. 


By Mr. Laskey: 

Q. And did you follow that advice? 

A. I did. i 

Q. The marking of garments and the keeping of records is 
done by what person in your business? 

A. Mostly Mr. van der Loo. 

Q. Now, subsequent to the filing of the chart prepared by j 
Wechsler and Koster, did you again hear from the Office of 
Price Administration? 

A. Yes, we have. 

Q. And did you learn that the chart prepared by them was i 
not satisfactory? 

A. I did. . | 

Q. And what did you do then? 

A. Then we engaged Mr. Laskey. 

Q. And at that time a further chart was prepared for you? 

A. It was. 

Q. A copy of which was supplied to you? 

A. Yes. 


Q. And then, subsequent to that, a fourth chart was pre¬ 
pared? 

A. Correct. 

Q. Now, what has been your practice in selling, with respect 
to these charts? I mean: What do you do with the chart after 
you get it? Do you use it? 

A. Well, we use it. We go by it as best we can. 

Q. How many employees do you have selling? 

A. At the moment? 

Q. During the period—withdraw that question and make it 
during the period from August 1 through June 30, 1945. 

A. Oh, I may have had as high as eight; I do not really know. 

Q. How many do you presently have? 

A. Do you mean salesladies? 


I 
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Q. Yes. 

A. At the present time I have four. 

Q. Do they all work full time selling, or do you have some part 
time employees? 

A. I have one part time and three full time. 

Q. And, in addition to those salesladies, you have fitters? 
A. I have. 

Q. And other employees? 

A. Yes. 

Q. What supervision is exercised over those salespeople? 

A. Well, I am the only one to supervise. 

Q. Have you given them any directions with respect to sell¬ 
ing garments at prices appearing on the chart? 

A. And they are all ticketed. 

Q. And how are the tickets made out? 

A. According to the chart. 

Q. And the person making the sale arrives at the price for 
the sale in what manner? 

A. By the code. Oh, they*arrive by the price on the ticket; 
I am sorry. 

Q. Which is attached to the garment? 

A. Absolutely. 

Mr. Laskey. Will your Honor indulge me for a moment? 
The Court. Yes. 

Mr. Laskey. Thank you. 

You may cross-examine. 

The Court. We will suspend for the usual morning recess. 
Step down, Madam. We will reconvene at 11: 40. 

(Thereupon at 11: 30 o’clock a. m. recess was had, following 
which this occurred:) 

Cross-examination by Mr. Walker: 

Q. Miss van der Loo, as I understand it—when did you go 
into business originally for yourself? 

A. Pardon me. 

Q. When did you go into business, originally, for 
yourself? 

A. I think March 7th in 1939. 

i Q. And then, as I understand you, you had this excess of 
stock in the latter part of 1941. Is that correct? 
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A. That is right. 

Q. And what sort of stock was that—dresses and suits? 

A. Dresses, suits, coats, millinery. 

Q. It did not include slacks or slack suits, or anything of 
that sort, did it? 

A. I am not sure of that. 

Q. Can you remember this: Can you remember whether it 
was winter clothing or summer clothing, or what it was? 

A. It would be clothing from the fall, as well as the spring; 
it could have been clothing from the time I opened for that 
matter; it could have been pieces left over. 

Q. I see. 

You may have had a piece or two from the time you opened 
up? 

A. That is right. 

Q. That would not be the majority, of course, of the sales 
made during that period? 

A. Right. 

Q. So I suppose it is true to say that most of these were 
things you bought for spring and summer wear? 

A. No; I would not say so. I would say there would be a lot 
from your fall merchandise also among these things. 

Q. Would that predominate among your sales? 

A. Oh, no. 

Q. During the period of the fall, for example, of 1941, you 
probably would have sold more new fall clothes than old ones 
carried over? 

A. That is right. 

Q. And the new ones you sold at what you considered a 
normal mark-up. Is that correct? 

A. That is correct. 

Q. So your mark-downs were pretty much confined to spring 
and summer clothes. 

I mean, where you sold more in one cost line at a loss, that 
would be spring and summer clothes, would it? 

A. I would say so. 

Q. Now, when did you complete that clearance, if you call 
it that? 
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A. I think it ran to December. 

Q. Through December? 

A. Yes. 

Q. So that by the 1st of January 1942, you had things pretty 
well cleared up. 

Is that correct? 

A. That is right. 

Q. You remember that Maximum Price Regulation No. 330 
came out some time in the spring of 1942, don’t you? 

A. Yes. 

Q. Around February 1942? 

A. Yes. 

Q. Let me make sure of that—yes, February 1943, I should 
say. Now, at that time, what steps did you take to comply with 
that Regulation? 

A. Well, we had a chart drawn by—what steps did we take? 

Q. Yes. 

A. I had one of my employees make out the chart. 

Q. And what further steps did you take, aside from the 
preparation of the chart? 

A. Well, they were presented. 

Q. To whom? 

A. Well, would they not ha ve to be presented to the Office of 
OPA? 

Q. Do you remember whether you did it or not? 

A. Well, I would not be able to tell you that. In fact, I 
did not do a great deal of that myself. 

Q. What steps did you take with respect to your stock? For 
example, you prepared a chart, as I understand it? 

A. I did not prepare a chart. 

Q. You had it prepared for you? 

A. Yes. 

Q. What else did you do to comply with the Regulation? 

A. Well, the things were marked according to the chart. 

Q. I see. 

So that you then had someone go through and mark your 
merchandise according to the prices on your chart. Is that 
correct? 




PAUL A. PORTER, ADMINISTRATOR, V. JO VAN DER LOO 63 

I 

A. Well, where there was a price that was, for instance, far 
below the cost price, I was advised to take the cost out of it 
at least, if that is what you mean. 

Q. What did you do in general? Did you, in general, have ! 
someone mark the ceiling prices on the garment? 

Mr. Laskey. I am confused as to the period of time re¬ 
ferred to. 

Mr. Walker. I am referring to the period of time when the 
Regulation came in effect. 

Mr. Laskey. You mean No. 330, which is not the present 
Regulation, revised 330? 

Mr. Walker. Well, it is the one that preceded .the revision [ 
of No. 330. 

The Witness. They were marked according to the 
chart. 

By Mr. Walker: 

Q. Now, who did the marking? 

A. There is where I don’t know. I made a statement before j 
that the marking was done by my brother. At that time it | 
was done by myself and some of my employees, because a lot i 
of time I am out of town and the merchandise has to be marked I 
the same. 

Q. And you would refer to the chart to put your prices on the j 
tags? Is that correct? 

A. I think that was always carried out according to the chart. | 

Q. Do you remember whether you did that when you priced I 
these garments? 

A. No; I do not. 

Q. You do not remember? 

A. I do not remember that I have always done it. If I was 
away I did not do it. 

Q. Mrs. James made the chart up, ^understand you to say? 

A. Yes. 

Q. Who told her to make the chart up? 

A. I think Mr. van der Loo. 

Q. And you don’t know what he toldJier to do, or were you 
present at that time? 

A. No; I do not. 

711433—46-5 



64 PAUL A. PORTER, ADMINISTRATOR, V. JO VAN DER LOO 

By the Court: 

Q. That is your brother? 

A. That is right. 

By Mr. Walker: 

Q. Do you remember that during that period there were 
several meetings called by the Office of Price Administration 
to acquaint merchants with the Regulation. Do you remem¬ 
ber that? 

A. No; I do not. 

Q. I take you did not attend any one of those meetings, then, 
if you did not know that they were occurring? 

A. No; I did not. 

Q. What did you do to acquaint yourself with the Regula¬ 
tions, Miss van der Loo? 

Mr. Laskey. Again: What period of time? 

Mr. Walker. In the Spring of 1943. 

The Witness. I do not usually take care of that part of it. 
The office work was taken care of by my brother. 

By Mr. Walker: 

Q. Is the answer you did nothing to acquaint yourself with 
the Regulation? 

A. Well, I did not do a great deal. 

Q. What did you do, if you remember? 

A. See that the merchandise was marked according to the 
chart is all I remember. 

Q. Did you read the regulation? 

A. Yes; I have read regulations. 

Q. I have reference to the regulations that came into effect 
at that time regulating the prices of women’s, girls’ and chil¬ 
dren’s outer wear. 

Mr. Laskey. Will you advise the Court, Mr. Walker, as to 
how many amendments there were to that Regulation? 

! The Court. I assume that your question is directed, Mr. 
Walker, to whether or not this witness, as the owner of the 
business in question which was regulated by the Regulation, 
made any effort to acquaint herself personally with the Regu¬ 
lation at the time it was issued in the Spring of 1943. 
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Mr. Walker. That is right. 

The Court. Her answer is that her brother handled her busi¬ 
ness for her, as I take it. 

By the Court: 

Q. Is that right? 

A. Right. 

By Mr. Walker: 

Q. Now, did you have anything whatsoever to do with the 
preparation of this chart No. 1 which is Plaintiff’s Exhibit 
No. 1—you, personally? 

A. As far as the chart being made out? 

The Court. That is Chart No. 1. 

Mr. Walker. Chart No. 1. 

The Witness. No. 

By Mr. Walker: 

Q. You had nothing whatsoever to do with that? 

A. No; I have not. 

Q. Did you sign it? 

A. Not to my knowledge. 

Q. That is not your signature [exhibiting a document to the 
witness] ? 

A. [After examining the document last above referred to.] 
No; it is not. 

Q. Whose signature is it? 

A. Mrs. James. 

Q. Mrs. James? 

A. Yes. 


I 


I 


I 


i 

I 

i 


i 

I 
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Q. You authorized her to sign that and send it in? Is that ! 
correct? 

A. Yes. 

I 

By the Court: 

Q. You say it is Mrs. James’ signature. You mean that she 
signed your name? 

A. Yes; she signed my name. 

Q. What purports to be your signature is, in fact, your name 
and her writing? 

A. That is right. 


66 PAUL A. PORTER, ADMINISTRATOR, V. JO VAN DER LOO 
By Mr. Walker: 

i Q. Did you examine the chart at that time? 

A. No; I did not. 

Q. Did you discuss the matter at all with Mrs. James? 

A. I did not handle that part of it. 

Q. I beg your pardon? 

A. I did not handle that part of it. 

Q. Well, the answer is “no”; you did not discuss it with her? 
A. That is right. 

Q. Now, in July of 1944, what chart was in use in your busi¬ 
ness for the purpose of establishing ceiling prices, if you 
remember? 

A. Well, I am not familiar with the number of the charts, 
i Q. Well, I show you plaintiff’s Exhibit No. 1, and ask you if 
that was the chart in use at the time. 

A. In 1944? 

Q. In July 1944. 

A. I could not make that statement. 

Q. You do not remember when that chart was in use? 

A. No; I do not. 

Q. This chart, this Exhibit No. 1, as I understand it, was 
in use up until the time you employed Mr. Wechsler to prepare 
another chart? Is that correct? 

A. Yes. 

Q. Well, you employed Mr. Wechsler some time subsequent 
to July, 1944. Is that correct? 

A. Right. 

; Q. So does that refresh your recollection? 

A. Yes. That would mean we would have had to use this 
chart. 

Q. You would have had to use this chart? 

A. Yes. 

! Q. Now, I show you Plaintiff’s Exhibit No. 2, which is an 
analysis of current stock offered for sale, July 25/6, 1944, and 
it shows some over ceiling prices. 

Have you an explanation to offer for those? The over ceil¬ 
ing prices now is what you want? 

Q. Yes. They are over ceiling with respect to this chart 
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No. 1 which you were using at that time, are they not—these 
items [indicating]. 

A. Well, there is nothing to give me anything on here. 

Q. Well, suppose we take- 

A. (Interposing.) For instance, there is not a house num¬ 
ber that I could say. 

Here is one right here [indicating]. That has no overcharge. 
Here is one right here. 

Q. Suppose we take the item of $17.75 GPBE stands for 
$17.75. Is that correct? 

A. Yes. 

Q. Now, by referring to this, and the sales price indicated 
there is $35? j 

A. Yes. 

Q. By referring to this chart No. 1, what do you find the 
ceiling price to be? 

A. Well, the $17.75 cost—this one on this chart shows it is 
$29.95. 

Q. Now, have you any explanation for the offering here at 
$35? [ 

A. Well, the $18.75 garment can be marked normally $35 as 
well as $29.95. 

Q. This is $17.75? 

A. Yes; that is $17.75 and that can also be normally marked 
that. 

Q. That is what you consider normal mark-up rather than 
the ceiling you have on the chart you prepared at that time? 
Is that correct? 

A. That is right. 

Q. There are fourteen items listed at over the ceiling oh 
this Exhibit No. 2, and that was made by comparing that exj- 
hibit No. 1, which was your pricing chart at that time. Can 
you offer an explanation for any of those items being offered 
for sale? 

A. Yes. 

Q. What is it? 

A. The only thing I can say is this: From one particular* 
house—one particular house has a Fair Trade Law, which J 
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think is a great violation on my chart as their tickets are 
marked by the manufacturer and not by us. The pricing is 
marked on the ticket when they come in. 

Q. So you just leave the prices on there? Is that correct? 

A. Correct. 

Q. And disregard your chart with respect to those items? Is 
that correct? 

A. I don’t get that. 

Q. I say you disregard your chart as to those items? 

A. I do not now, but I did. 

Q. You did at that time? 

A. I did at that time. 

By the Court: 

Q. And the reason for that is what? 

A. Is because the ticket is marked by the manufacturer at 
a ceiling price which they term a Fair Trade Law and the Dis¬ 
trict of Columbia don’t recognize it. 

Q. I do not understand. You mean you buy a certain line, 
certain manufactured line from the manufacturer, and he not 
only attaches to the invoice the cost but also suggests the 
selling price? 

A. He has printed on his ticket the price of the garment it is 
to sell for. 

Q. Am I to take it from your testimony that the price he had 
printed on the particular garment now referred to in July, 
1944, that that garment and those similar garments were 
marked in excess of the ceiling price on your chart, Chart 
No. I? 

A. That is correct. 

By Mr. Walker: 

Q. Now, Miss can der Loo, I show you Plaintiff’s Exhibit 
No. 3, showing for the month of October, 1943, total over 
ceiling sales of $193.15. 

These ceiling prices were established by your Chart No. 1 
■which, I understand, you were using at that time? Have you 
an explanation for those? 

A. No; I can’t. I do not recognize any of them. 
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Q. That is twenty-eight dresses, nine coats, eight suits— 
forty-eight items in all. Is that correct? 

A. That is. 

Q. Now, after that invetsigation, Miss van der Loo, you 
received a communication from me, did you not, with respect 
to the results of that investigation? 

A. Oh, we must have. 

Q. Well, do you remember? 

A. No; I do not. 

Q. Do you remember paying a visit to my office at or about 
that time? 

A. I paid a visit to your office, yes; but I do not know what 
time it was, Mr. Walker. 

Q. And do you remember a discussion of the requirements 
of the regulation at that time? 

A. I remember some of it. 

Q. Well, do you remember that I discussed the requirements 
of the regulation and endeavored to explain them to you at 
that time? 

A. Yes. 

Q. Now, in December 1944, Miss van der Loo, you were stilli 
operating under that Chart No. 1, were you not? 

A.1944? 

Q. Yes. 

A. I presume so. 

Q. I show you Plaintiff’s Exhibit—I cannot make out what 
this is. 

The Clerk of the Court. No. 6. 

Mr. Walker. Thank you. 

By Mr. Walker: 

Q. I show you Plaintiff’s Exhibit No. 6, which is a listing 
of overceiling offerings on December 11-12, 1944, made up as a 
result of our investigation at that time. 

Would you examine that please and compare it with Plain¬ 
tiff’s Exhibit No. 1, and offer what explanation you have? 

Mr. Laskey. When was the Wechsler chart made up? 

Mr. Walker. I do not remember. It was after that. 


I 
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The Witness. Well, the last item on here is correct accord¬ 
ing to the chart here. 

Mr. Laskey. Mr. Walker, this is from your files, is it not? 

Mr. Walker. I am sorry. You were using the Wechsler 
chart then. 

Mr. Laskey. October 16, 1944? 

Mr. Walker. That is correct. 

The Witness. It is still correct. 

Mr. Walker. It may well be. 

The Witness. Of course, I can say that here the 99, yes 99, 
comes from the Sacony people again and it is a question again 
where they have their tickets marked. 

Mr. Laskey. I want to object to this comparison. 

As I recollect the testimony, Mr. Westcott, who testified 
with respect to exhibit No. 6, thought he prepared it from 
Chart No. 1. 

Mr. Walker. That is right. 

The Court. I assume that Exhibit No. 6 refers to the period 
in October 1944. Am I correct? He originally said December. 

i Mr. Walker. It is December, and I should not compare it 
with Chart No. 1 because of the fact that the Wechsler chart 
was put in at that time. 

The Court. In December 1944 is Chart No. 2, the account¬ 
ant chart. 

Mr. Laskey. Which they have not put in evidence. And, 
Exhibit No. 6, which is in evidence, was prepared from a chart 
not then effective. Is that correct? 

Mr. Walker. Exhibit No. 6 was prepared from Chart No. 1. 

The Court. Let me get this straight. The July 1944 alleged 
sales overceiling price, Chart No. 1—October 1943, Chart No. 
1—is that right? 

This is ostensibly a showing with reference to alleged over¬ 
ceiling prices in December 1944, which I assumed was based 
on Chart No. 1. 

11 am now informed, and it is stipulated by counsel, that 
that is not so; that was based on the so-called accountant’s 
chart, not in evidence. 

Mr. Walker. No. This Exhibit No. 6, which shows over- 



PAUL A- PORTER, ADMINISTRATOR, V. JO VAN DER LOO 71 

I 

ceiling sales in December 1944, the ceilings on this exhibit were 
established by Chart No. 1. 

However, Chart No. 2, the accountant’s chart, was the one 
Miss van der Loo was using at the time. So, this examination 
probably may all be stricken. 

The Court. You say it may be stricken? 

Mr. Laskey. I also move to strike Exhibit No. 6. 

The Court. For the same reason? 

Mr. Walker. Well, Exhibit No. 6- 

The Court (interposing). If Exhibit No. 6 is based on a 
calculation ostensibly in reference to Chart No. 1, which she 
was not using at the time, then it is not relevant, is it? 

Mr. Walker. It has this relevancy: His Chart No. 2 w4s 
not filed in good faith- 

Mr. Laskey (interposing). You have not made that as¬ 
sertion, or do you make it now? 

The Court. Just a minute. There is no reference to Chart 
No. 2 at all except Chart No. 2 was a chart made up by tfye 
accountants and it is not in evidence. Am I correct in that 
assumption? 

Mr. Walker. You are correct in that assumption. 

The Court. If it is not in evidence, I won’t draw any infer¬ 
ences whether it is filed in good faith or bad faith. 

Mr. Walker. Will you indulge me a moment, please? 

The Court. Yes. 

Mr. Walker. I won’t pursue that any further. 

Mr. Laskey. There is a motion pending on Exhibit No. 6 . j 

The Court. Stricken. All reference to Plaintiff’s Exhitfit 
No. 6 is stricken. 

As a matter of fact, the bill alleges up to July 9, 1945, and 
a long time prior thereto. But that is stricken, December 
1942. j 

Mr. Walker. I think it also alleges August 1, 1944. 

The Court. I am now talking of December 1942. and ^e 
had a discussion yesterday, Mr. Walker, with reference to tfie 
exhibits, the two exhibits presumably being interlocking, bo 
to speak, or impinging on the time period of both. 

You have an exhibit, December 1944, which is now stricken 

7 7 | • 
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and then the exhibit with reference to beginning August 1, 
1944, and running to the 21st of June 1945- 

Mr. Walker (interposing). December 1944 is out now. 

The Court. You say the overcharges on dresses, from 
August 1, 1944, to June 30, 1945, amounted to—well, let me 
see. 

I am wondering now whether or not in this tabulated aggre¬ 
gate overcharge any of these items included in the December 
1944 exhibit are included here. 

Mr. Walker. The only exhibit we rely on for overcharge is 
our Exhibit No. 16, which is the result of an investigation made 
in July 1945. 

The other part is simply to show the history and the back¬ 
ground and whether or not the defendant was acting in good 
faith. 

The Court. Well, it is very important, because if I decide 
this- case and should find the respondent had violated the 
regulation in the following particulars, I will have to pass 
judgment in treble damages on the amount you have set forth 
here. 

Mr. Walker. And they are obtained from this exhibit No. 
16. 

The Court. All right. 

By Mr. Walker: 

i Q. Now, Miss van der Loo., in July of 1945, you were 
using the chart prepared by Mr. Laskey, which is Plaintiff’s 
Exhibit No. 14, were you not? 

Mr. Laskey. That is Chart No. 4? 

Mr. Walker. Chart No. 4. 

By Mr. Walker: 

Q. Is that right? 

A. Yes. 

Q. And that was prepared in Mr. Laskey’s office? 

A. It was. 

Q. And on the basis of the records you gave Mr. Laskey. 
Is that correct? 

A. Correct. 
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Q. Now, I show you Plaintiff’s Exhibit No. 15 which indi¬ 
cates or shows total overcharges amounting to $253.35 on mer-| 
chandise being offered on the 9th of July [handing the exhibitj 
to the witness.] 

I ask you if you have any explanation to make for that.! 
That is the 9th of July 1945. 

A. [Upon examining the document last above referred to.] 
Of course, a code could be written incorrectly by an employee. 
I do not know what bearing this would have. 

That, of course, often happens, happens very often, because 
we run across it plenty of times. 

By the Court: 

Q. A code based on words or letters of the alphabet? 

A. Letters of the alphabet. 

The Court: I see. 

Mr. Laskey. Not in ABC order. ~ 

The Court: No; but sometimes they have a word forming 
a code with ten letters. 

Mr. Laskey. This code is “God help us” and the letters 
A, B follows there. 

The Court. It is a very good code. 

By Mr. Walker: 

Q. You do not think that employees would make mistakes 
in coding sufficient to establish overcharges of $253.35 for offer¬ 
ings in your store in that one day, do you? 

A. Well, I cannot answer that, really. 

Q. What method have you used, or what steps did you take 
to check up on the marking made by employees? 

A. Sometimes they are not caught immediately. 

Q. I beg your pardon? 

A. I say sometimes they are not caught immediately. 

Q. Do you have some method of checking up to see if things 
are not overpriced? 

A. Yes. By your sheet, by your chart. You go by your 
pricing chart to see that things are not overpriced. 

Q. Well, just how does that method work? How do you i 
do it? 
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1 A. Get out our pricing chart and write our tickets accord¬ 
ing to the chart. 

Q. Have you any additional method of checking up to see 
that employees do not make mistakes of that sort? 

A. Well, not unless we see something should be sold at an 
excessive price, then we look up at the code. 

By the Court: 

Q. You have a lot of garments, in a commercial sense, come 
in from a manufacturer. Some employee then marks the 
wholesale price, cost price, on that garment in code? 

A. Yes. 

Q. Do you ever make a check to find out whether or not a 
garment has been properly marked from the standpoint of the 
cost price? 

A. No; I do not think so. 

Q. Is not that an important thing from your point of view? 

A. They have the sheet, the same way I have before me. 

Q. What? 

A. They are given the sheet to work up the same as I. 

By Mr. Walker : 

Q. How many employees do you have doing the marking? 

A. At the present time? 

Q. Yes. 

A. I have four girls on the floor. 

Q. Beg pardon? 

A. I have four girls on the floor. 

Q. And they all do marking? Is that correct? 

A. They not all do marking, no; but a great may have 
marked them. 

1 Q. How many do you have doing marking right now? 

A. Just Mr. van der Loo and myself. 

Q. Now, I ask you to refer to Plaintiff’s Exhibit No. 16, which 
is a tabulation of overcharges from the 1st of August 1944, 
through June 30, 1945, made as a result of our investigation. 
Refer to your two charts, your Chart No. 1 and your Chart 
No. 4. 

Now, on that tabulation you will find the cost price on the 
first batch of $12.75 under date of 28th of May 1945. 
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Mr. Laskey. Let me have that again, please, will you? 

By Mr. Walker: 

Q. 28, May 1945, cost price $12.75. Do you find that, Miss 
van der Loo? 

A. Is this on- 

Q. (Interposing.) Plaintiffs Exhibit Nq. 16. 

A. Oh, this one over here [indicating]. 

Q. Here it is [indicating]. $12.75. 

A. Yes. 

Q. Selling price, $22.50. The same thing is exactly under¬ 
neath it. 

A. Yes. j 

Q. What is your ceiling price for the $12.75 cost dress on 
your chart No. 4? 

A. Is this one No. 4 here? 

Q. Yes. 

A. It is $19.95. 

Q. So that this- j 

A. (Interposing.) This one again happens to be—let’s see— 
that one, in all probability, is another Sacony garment. 

Q. So, for this Sacony garment you disregard the chart. 

A. They are marked in the factory. 

Q. The same applies to the garment immediately under ii, 
on Plaintiff’s Exhibit No. 16? 

A. Correct. 

I 

Q. Referring to your Chart No. 1, what is your ceiling price 
for a $12.75 dress? 

A. $19.95. ! 

Q. So, this $22.50 is in excess of the ceiling price under either 
chart. Is that correct? 

A. Yes; the way these are written. 

Q. Now, on the next page of Plaintiffs Exhibit No. 16, about 
halfway down the page, under date of March 30, 1945, there 
is a $14.75 cost item. Will you refer to Plaintiffs Exhibit No. 
16 and tell the Court what your ceiling price is for that? 

A. $14.75. 
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Q. Yes, $14.75; dress. 

A. There is no $14.75 listed here. 

Q. No; the next page. 

A. I am sorry. 

Q. There it is [indicating]. 

A. Well, that must be an error, because we never mark it 
$14.75 for $20. It is always $25. 

Q. Is that your ceiling? 

A. That is the ceiling. 

Q. And what does Plaintiff’s Exhibit No. 1 show your ceiling 
for that item to be? 

A. The same, $25. 

Q. So this sale made at $29.95 was over the ceiling, was it 
not? 

A. Correct. 

Mr. Laskey. Mr. Walker, you are referring to the sales check 
for 3-3CM5, Check No. 7376. 

Mr. Walker. That is right. 

Mr. Laskey. Thank you. 

By Mr. Walker: 

Q. Now, below that, on the page, Miss van der Loo, 1, 2, 3, 
4,5 more garments are listed at $12.75. 

Mr. Laskey. Which page? 

Mr. Walker. The second page of Plaintiff’s Exhibit 16. 

By Mr. Walker: 

Q. And they sold for $22.95. That is correct, is it? 

A. Yes. 

Q. And all of these are in excess of the ceiling prices appearing 
on Chart No. 4, are they not? 

A. Correct. 

Q. And all of them are in excess of the ceiling prices appearing 
on Chart No. 1, are they not? 

A. Correct. 

Q. Now, on that same page, under date of March 7th, is a 
$13.75 garment. It shows a sale for $25. Will you refer to 
Chart No. 4 and tell the Court what the ceiling price is? 

A. $22.95. 
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Q. So this $25 is in excess of the ceiling price according to that \ 
chart, is it not? 

A. Yes. ' I 

Q. What is the ceiling price on Chart No. 1? 

A. $22.95. | 

Q. Now, on the next page of Plaintiffs Exhibit No. 16, you | 
will find under date of October 18, 1944, a $17.75 item which; 
sold for $35. Under Chart No. 4 what is your ceiling price fori 
that item? 

A. $29.95. 

Q. So at $35, that is in excess of the ceiling price, is it not?[ 

A. It is. j 

Q. And what is the ceiling price under Chart No. 1? 

A. $29.95. 

Q. Now, referring to Page 4 of Plaintiffs Exhibit No.’ 16,j 
there are thirteen dresses listed there at a cost price of $12.75 
selling for $22.95. Will you refer once more to Chart No. 4 and 
state what the ceiling price is? j 

A. $19.95 on my chart. 

Q. That is Chart No. 4. Now, Chart No. 1. 

A. $19.95. 

Q. So, these thirteen items are all sold in excess of the ceil-j 
ing price, are they not, set forth on the chart? . 

A. Yes; they can still be Sacony items. 

Q. They might be Sacony items, and in that event you disj 
regard the chart? 

A. That is correct. 

Mr. Walker. No further questions. 

By the Court: 

Q. By your last answer you refer to items in which the manul 
facturers have suggested ceiling prices? 

A. Yes. 

Mr. Walker. That is correct. 

Redirect examination by Mr. Laskey: 

Q. What company or what business is that? 

A. S. Augstein Company. 

Q. A reputable house? 
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A. A very reputable house. 

Q. Do other merchants do business with them? 

A. They do. 

Q. Do you know whether or not of your own knowledge 
those houses sell at those prices? 

Mr. Walker. I object. 

The Court. Well, she can tell. 

The Witness. They sell at their prices. 

By Mr. Laskey : 

Q. Does that company require you to sign a contract at the 
time of purchase? 

A. Yes. 

Q. And what does that contract provide with respect to 
resales? 

A. May I have that again? 

The Court. Of course, the contract is the best evidence. I 
assume, as a matter of law, if a contract of that kind is signed 
i it becomes violently in opposition to and collides with the 
program. The signing is against public policy. It is being 
offered, though, as evidence of her good faith? 

Mr. Laskey. That is our purpose. 

By Mr. Laskey: 

Q. You have also here regulation 580? 

A. Yes. 

Q. And, in addition to No. 330, we also prepared a chart for 
No. 580? 

A. That is right. 

Q. Do you recall any discussion with Augstein, or his rep¬ 
resentative, with respect to their practice of fixing resale prices 
with respect to regulation No. 580? 

Mr. Walker. I have to object to that. 

The Court. Obviously she cannot testify to what a discus- 
i sion was. She can testify to the verbal fact, if it is a fact, that 
there was a discussion. 

By Mr. Laskey: 

Q. Do you recall a discussion with them? 

A. I do. 
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Mr. Laskey. I make offer of proof and tender to show by this 
witness that she did have a discussion with Augstein, that 
Augstein or his representative advised her that the OPA had 
approved their resale policy. 

I will also tender and show that under Maximum Price Regu¬ 
lation 580, which also deals with articles of apparel and fur- j 
nishings, that Augstein is permitted to and has established a 
ceiling price for the resale. I 

The Court. You will establish that through whom? 

Mr. Laskey. If necessary, I will call Mr. Walker. 

The Court. Not as to this witness. I will exclude it. 

Mr. Laskey. But that is the basis for the tender of this con¬ 
versation, that Maximum Price Regulation 580, that this wit¬ 
ness quite possibly could have been confused with respect to the 
obligations she had. 

The Court. You may inquire of her as to what she did with 
reference to any conversation she had but, obviously, she can¬ 
not testify to any conversation, that is, as to the gist, tenor, or 
substance of the conversation: It is hearsay and self-serving, 
and is excluded. 

Mr. Laskey. Very well, sir. We make the tender cm the 
basis that that conversation is not hearsay since it is not offered 
to prove the truth of what was told her but it is offered to prove 
the basis of the action which she took. 

The Court. She testified she had a conversation. She may 
testify to that fact. As to what was said, she may not testify. 
That is excluded. She may testify what she did, if any thing, 
as a result of the conversation. 

Mr. Walker. I want to make sure that I have my tender 
specific. I am not questioning your Honor’s ruling. 

Mr. Laskey. Will you read my last statement? 

The Reporter (reading). “Mr. Laskey. Very well, sir. We 
iiid^c the tender on the basis that that conversation is not here- 
say since it is not offered to prove the truth of what was told her 
but it is offered to prove the basis of the action which she took.” 

Mr. Laskey. I add to that: And as evidence that the action 
which she took as a result of the conversation bears upon heii 
good faith. 

711433—46-6 
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The Court. Excluded. 

Mr. Laskey. Exception. 

Now, Mr. Walker had a particular reference to a ticket num¬ 
ber— 

The Court (interposing). Well, now, may I suggest, Mr. 
Laskey this: I assume you have some little redirect examina¬ 
tion as yet, and it is now past the usual hour for lunch. You 
* know me well enough to know that I stop on the dot on the 
theory that no souls are ever saved afer twelve-thirty anyway. 
We will adjourn until 1:45. 

(Thereupon at 12: 35 o’clock p. m. recess was had until 
1: 45 o’clock p. m. this date.) 

AFTER RECESS 

(Pursuant to the recess heretofore taken, and at 1:45 o’clock 
p. m., the consideration of the above-entitled matter was 
resumed, when the following occurred:) 

Thereupon Jo van der Loo, the witness on the stand at the 
time of the taking of recess, was recalled as a witness for and 
in her own behalf, and, having been previously duly sworn as 
more particularly in this record appears, resumed the witness 
stand and, upon further examination, testified as follows: 

Redirect examination by Mr. Laskey: 

Q. Now, Miss van der Loo, when Mr. Walker was cross- 
examining you, he referred particularly to Page 2 of their 
exhibit 16 and to ticket number 7376, which was the sale of 
. March 1945, March 30, 1945, and they have that down as the 
sale of a $14.75 dress; that is, a dress costing $14.75 at $29.95, 
and they have alleged an overcharge there of $4.95. 

Now, referring to the transcript which they have taken: 
You see Ticket No. 7376, which I w r ill remove from this group 
and show to you: That code there appears to be what price? 

A. Ceiling price or code price. 

Q. Code price? 

A. $14.75. 

Q. And that code is- 

A. (Interposing) $14.75. 
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Q. $14.75? | 

A. Yes. 

Q. From the initials G.- 

A. (Interposing.) Gordon. Is that what you are referring 
to here? 

Q. Yes. 

A. Yes. 

Q. I see. Now, referring to the first item on Page 2, which 
they have reflected as a $11.75 dress sold for $39.95, that 
appears from Ticket No. 0450, and refers to this list number 
1425. What does that mean, that 1425? 

A. That is my line number. 

Q. And your line number is the number of the item and 
the cost in your shop? 

A. That is right. [ 

Q. And when is that made out? 

A. It is supposed to be made out exactly as put down on 
the ticket. 

I 

Q. You have a line card or book? 

A. Yes. 

Q. At one time it was a card and now it is a book? 

A. Yes. ! 

Q. On that line card, what material information is put down 
with respect to each garment? 

A. The house number, the style number and the line n 
ber, and the code at the corner, at the top, and the price of 
the garment is on the slip also. 

Q. Any description of the garment? 

A. Yes; very often—sometimes it is included. 

Q. Now, it appears here that they have a cost of $11.7$. 
What would the code be for that? j 

A. G. B. P. E. 

Q. Taking line card 1425, what code do you find there? ! 

A. O. B. P. E. 

Q. So, with this first item on Page 2, that cost from the code 
is not $11.75 as here? 

A. No; it is not. It is $22.75. j 

Mr. Walker. As to that, we have already stipulated. 
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Mr. Laskey. As to that we have already stipulated? I beg 
your pardon. 

The Court. I wonder if this will help any of us because it 
relates to the overceiling prices of July 1944, that period, or 
October 1943, — all right. 

As I understand and recollect, her testimony was this: She 
says she has no explanation of any overceiling items in these 
particular categories because she followed the manufacturer's 
suggested ceiling price and I assume that that has some bearing 
on her good faith. 

Mr. Laskey. That is just with respect to one line, the line put 
out by S. Augstein Company- 

The Court (interposing). I do not want to be at all captious. 
I want to give full length to cross-examination. I am inter¬ 
ested in having the facts clearly in my mind. 

As I understand the October 23rd items there are twenty- 
eight dresses, nine coats and eight suits. Is that all that ap¬ 
pears on that list? 

Mr. Walker. October, 1943. 

The Court. Yes; twenty-eight dresses, nine coats and eight 
suits, Chart No. 1, the items about which she says she has 
no explanation to give. 

Mr. Walker. That is the plaintiff's exhibit No. 3. And 
what was the question as to that, your Honor? 

The Court. Well, as I understand it, that exhibit referred 
to the total number of items which aggregate forty-five, twenty- 
eight, nine and eight. 

Mr. Walker. That is correct. 

The Court. She has no explanation, so she says on direct 
examination, in regard to that. 

Insofar as she says she has an explanation, she merely 
followed the manufacturer’s suggested price. 

Mr. Walker. That is my understanding. 

The Court. This cross-examination is not directed to any of 
those items? 

Mr. Laskey. No, your Honor; it is not. 

The Court. And with reference to the December 1944, or 
July 1944, alleged charge of over ceiling prices, with Chart No. 
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1 as the basis of paragon which she was supposed to follow, I 
understood her to make the same explanation with reference to 
that. Is this examination directed to any of those items? 

Mr. Laskey. I will say, Yes. As to the Sacony items. 

The Court. Very well. 

By Mr. Laskey: 

Q. Now, Miss van der Loo, when you received garments from 
the Sacony Company, or when you receive such garments do j 
they have a price ticket on them already? 

A. That is the type ticket they have on them. 

Q. Showing a price tag that I will ask be marked “De¬ 
fendant’s Exhibit No. 5” for identification is it not? 

The Clerk of the Court. Yes. 

Mr. Laskey. Please mark this, then, “Defendant’s Exhibit 
No. 5” for identification. 

(The Clerk of the Court thereupon marked the document 
“Defendant’s Exhibit No. 5” for identification.) 

Mr. Laskey. And mark that as “No. 6” for identifica¬ 
tion. 

(The further document was marked by the Clerk of the 
' Court “Defendant’s Exhibit No. 6” for identification.) 

By Mr. Laskey: 

Q. Showing you Defendant’s Exhibit No. 5 for identification, j 
I will ask you if that is the price ticket used by Augstein Com¬ 
pany for their trade line Sacony. 

A. It is. 

Q. When you receive the garment, how is it fixed to it? 

A. It is attached to each dress, to each garment. 

Q. And the figures appearing here, style number, size, and 
price, are they put on at your store, or are they on the card 
when it is received by you? 

A. It is on the card when received. 

Q. And the language appearing beneath that: The store 
selling this garment represents the above is priced in accord¬ 
ance with O. P. A. regulations. Is that on the garment when 
it is received? 

A. It is. 
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Q. And the prices are printed? 

A. It is. 

Q. Showing you what has been marked for identification 
“Defendant’s Exhibit No. 6” for identification I will ask you 
to tell the Court what that is. 

A. It is a confirmation of order. 

Q. From what company? 

A. From S. Augstein and Company. 

Q. An order which you purchased from them in November, 
November 15, 1944? 

A. Yes. 

Q. And this represents an actual purchase by you through 
S. Augstein and Company of their Sacony line? 

A. Yes. 

Q. Is there a similar contract in connection with other 
parties? 

A. There is. 

Q. Directing your attention to this language: This con¬ 
firmation of order is subject to the Fair Trade Price mainte¬ 
nance condition, and conditions- 

Mr. Walker (interposing). I object to the reading of the 
contract. I think it should be offered in evidence. 

Mr. Laskey. I will offer it in evidence. 

Mr. Walker. And I object to it. 

The Court. She is drawing attention to it for purposes of 
identification. 

Mr. Walker. I will object to the offer of it. 

The Court. That is a bridge we will cross when we come to it. 

Mr. Walker. I just do not want it all read before that. 

The Court. It is being read into the record, at least a great 
deal of it, but that does not necessarily say that I will take it 
into consideration or admit it in evidence. 

By Mr. Laskey: 

Q. That is the same or similar to the provisions appearing on 
this purchase ticket? 

A. The original purchase goes through like this, and the 
terms that you paid at that particular time, and this goes 
through with it. 
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Q. And the garment appears to be the same in each instance? 

A. That is right. 

Mr. Laskey. I now offer in evidence Defendant’s Exhibit 
No. 5 for identification, which is the price card. 

Mr. Walker. I object to that, your Honor. It is- 

The Court (interposing). Let me say this, if I may, please: 
Mr. Laskey, there is no tie-up or connection shown with ref¬ 
erence to where this alleged price card came from and whether 
or not—I presume it is offered for the purpose of indicating 
that it is the selling price suggested by the manufacturer. 

Are you now referring to the particular items on which al-j 
leged over ceiling is charged, that is the items between October 
1943, and July 1944? 

Mr. Laskey. Unfortunately, I cannot relate this specific 
card to any one item in these schedules. 

I do refer generally, however, to this type of card which this 
witness has testified comes on all Sacony garments. 

The Court. This manufacturer, I take it, is not the only 
manufacturer or maker or these garments from whom she re¬ 
ceives garments of the character involved here. There are; 
other manufacturers? 

Mr. Laskey. That is true. 

A great many of the particular items in dispute here, how-; 
ever, will relate to Sacony garments. 

The Court. May I see it. 

Mr. Laskey. Yes. Because Sacony, I believe, is the only 
supplier who has a Fair Trade practice. 

The Witness. Yes. 

Mr. Laskey. I may point out to your Honor that Fair Trade 
Acts are legal in forty-six of the forty-eight states; there are 
two states and the District of Columbia which do not have 
Fair Trade agreements. 

The Court. Well, presumably then, you are offering this 
merely to indicate that this manufacturer, S. Augstein and 
Company, does attach to price tickets of the character here 
indicated the legend to the effect that the garment is priced 
in accordance with 0. P. A. Regulations. 

Mr. Laskey. And the price is already put on there when thd 
garment is received. 
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Mr. Walker. I do not object- 

The Court (interposing). I will permit it to Be introduced. 
It is not probative of any issue here. It indicates, perhaps, the 
course of trade, so any inference the Court sees fit to draw 
from it has a bearing on the question of the good faith of the 
defendant. Is that right? 

Mr. Laskey. Yes. I do not take the position that Augstein 
and Company upset the Price Control Act or the regulations 
under it. 

The Court. I do not understand that you are offering it for 
that purpose. 

Mr. Laskey. No; lam not. 

The Court. I understand that you are offering it merely to 
indicate to the Court that S. Augstein and Company, the man¬ 
ufacturer of these trade-marked garments, since the Stabiliza¬ 
tion Act was passed, has adopted a course of business by which 
it has stamped on the price ticket the fact that the garment 
is priced having regard to 0. P. A. prices. 

You are offering that as indicative of the instance? 

Mr. Laskey. Yes. This, plus the practice that the de¬ 
fendant has testified to that the ticket is on every garment 
received from that company. 

The Court. That is necessarily so. 

Mr. Laskey. And for the same purpose I offer Defendant's 
Exhibit No. 6 to show in addition to the Court that the pur¬ 
chaser from Augstein and Company is bound by contract to 
sell at the resale price fixed by S. Augstein and Company. 

The Court. Is that a contract invoked during the statutory 
period of O. P. A. control? 

Mr. Laskey. Yes, and under one of their regulations they 
specifically provide- 

The Court (interposing). That is being offered for its 
cumulative effect? 

Mr. Laskey. Yes. 

Mr. Walker. I object to that, of course. It is an illegal 
contract in the District of Columbia. 

The Court. I have no doubt it would be illegal whereever 
it was, because two individuals cannot enter into a contract 
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i 

that would in any way oust the Administrator from control i 
of the prices. 

I assume counsel to say the only purpose of introducing it 
is to indicate a contract of that kind, allegedly, was sought toj 
be obtained by the manufacturer of this garment and has a 
bearing on the good faith of the respondent. 

Mr. Laskey. Coupling that with the tender of proof of the 
statement, of the Augstein and Company statement. 

The Court. I have excluded it. j 

Mr. Laskey. Yes. But my tender is still in the record.! 
The Court. Yes; and I reemphasize: It is an illegal con¬ 
tract in the course of business, as I understand it. 

Mr. Laskey. It is received- 

The Court (interposing). With that limitation, as I have 
stated. J 

Mr. Laskey. Yes. 

i 

By Mr. Laskey: 

Q. I was momentarily distracted. Talking about the item 
7376 again, the sale, 3-30-45, that code on this sales ticket^ 
No. 7376, is written down as G. H. P. E., which is, in fact, 
$14.75. Is that correct? 

A. Yes. | 

Q. Taking your line number card on that, what is the codfe 
there? j 

A. $17.75. j 

Q. That is G. R P. E.? 

A. Yes. ! 

Q. Instead of G. H.? I 

A. Yes. | 

Mr. Walker. Which one is that? 

Mr. Laskey. The one you referred to on direct examination 
No. 7376, March 30,1945, Page 2 of your Exhibit No. 16. 

Mr. Walker. That, also, we stipulated. 

Mr. Laskey. You examined on direct in respect to that and 
I am clearing it up. 

Mr. Walker. I did so inadvertently, then. 
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By Mr. Laskey: 

Q. So that is an error, not the fault of the investigator but 
of the sales clerk in putting the- 

A. (Interposing.) Incorrect code on it. 

Q. On the sales slip? 

A. On the sales slip. 

Q. Although the garment is properly priced according- 

A. (Interposing.) To my line book. 

Q. To your line book? And your chart? 

A. Yes. 

Mr. Laskey. That is all. 

Re-cross-examination by Mr. Walker: 

Q. Is that the only contract that you have with Augstein 
and Company? 

A. You get those contracts in every order. 

Q. I mean that type of contract? 

A. When you first place your original order. 

Q. There is no contract you have that requires you to buy 
from there is there? 

A. No. 

Mr. Walker. Thank you. 

Redirect examination by Mr. Laskey: 

Q. Other merchants in the City of Washington are permitted 
to buy from them? 

A. Yes. 

Mr. Laskey. All right, you may step down. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Thereupon Peter Van Der Loo, Jr., was called as a wit¬ 
ness for and on behalf of the defendant herein, and being then 
and there duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

Direct examination by Mr. Laskey: 

Q. Will you state your full name, please? 

A. Peter van der Loo, Jr. 

Q. You are a brother of the defendant in this case? 


PAUL A. PORTER, ADMINISTRATOR, V . JO VAN DER LOO 89 

A. Yes. 

Q. Do you work with her at the store? 

A. Yes. j 

Q. What is the nature of your duties there? 

A. Oh, I drop in several times during the day, make up the 
books, as a rule, and check the cash, and do some of the marking, j 
Q. Do you do much of the bookkeeping work? | 

A. I do some of it. j 

Q. Do you exercise any supervision over the pricing of the 
garments which are received? 

A. Well, yes, I do. 

Q. And how are garments priced, when they come in 
now? 

A. They are priced from the chart. 

Q. That is Chart No. 4? 

A. Chart No. 4. j 

Q. And what do you do in the event that an article comes 
in at a price which does not appear on the chart? 

A. You mean at the present time? 

Q. Yes. i 

A. I call up Miss Ashley and get her to figure up a price. 

Q. And you follow the price which you are given by her? 

A. That is right. I 

Q. When you find the price on the chart, what is your next 
step? j 

A. You mean marking the garment? j 

Q. Yes. j 

A. Fill out the line card, make out a ticket to put on the 
garment. 

Q. As between the line card and the ticket, if any discrepancy j 
developed, which is controlling? 

A. The card should control. 

Mr. Walker. I object. I do not understand “controlling,” J 
as to what purpose, and who it controls—I do not understand. 

The Court. I assume if the witness in his capacity should 
find a discrepancy between the line card and ultimately the 

retail ticket- j 

Mr. Laskey, (interposing). Yes. 
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The Court. That price- 

Mr. Laskey (interposing). Yes. 

The Court. If he finds a discrepancy he has to make a reso¬ 
lution as to which will control. 

The Witness. If your Honor please, sometimes a garment 
goes out of the house and comes back. 

The Court. I am directing myself to counsel. I do not un¬ 
derstand your question, and I do not want to confuse you. 

Mr. Laskey. I withdraw it, then. 

The Court. That is satisfactory to all concerned. 

By Mr. Laskey: 

Q. I understood you to say you follow the chart in pricing 
Idle garment. 

A. Yes. 

Q. In addition to a line card. When do you make it? 

A. A sales ticket has to be put on the garment. 

Q. And what is the purpose of the sales ticket? 

A. To give the wholesale price in code and the retail price in 
regular figures. 

Q. The employees in the store get the sales price from where? 

A. From the ticket on the garment. 

Q. Do they have any authority to sell at another price? 

A. No. 

Q. Have you priced the garments in your store consistently 
with the pricing chart referred to as No. 4 since you have re¬ 
ceived that in May, I believe, May 16th this year? 

A. Yes. 

Q. Do you know whether or not any errors have been made? 

A. Not to my knowledge. 

Q. What if anything have you done to prevent error? Have 
you issued instructions or done any inspecting or done any of 
the work yourself, on anything of that nature? 

A. Yes, sir; I look it over as closely as I can when the gar¬ 
ments are marked. 

Q. And what do you use as a guide to see if they are marked 
correctly? 

A. The chart. 
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Q. How many employees are generally in the store; sales per¬ 
sons, rather? 

A. Well, I suppose they run from five; four to six. 

Q. Are they always the same, or do you have to get along 
with a high percentage of turn-over there? 

A. Oh, a high percentage of turn-over, I would say. 

Q. What if any instructions do you give them with respect 
to selling garments, as to the prices they are to follow? 

A. They are the—they are priced; they price them according 
to the tickets that are on the garment. 

Q. Now, directing your attention to the time when you were 
advised that Chart No. 1 was not satisfactory? 

A. Yes. 

Q. Did you have any conversation with either Mr. Wechsler 
or Mr. Koster? / 

A. Yes; I had conversation with both of them. 

Q. Did you employ them for the purpose of- 

A. (Interposing.) Yes. 

Q. (Continuing.) Assisting you? 

A. Yes. 

Q. Showing you what has been marked for identification, 
“Defendant’s Exhibit No. 4” for identification, I ask you what 
those are. 

A. They are sales tickets. 

Q. For what period of time? 

A. ’41. 

Q. During the base period? 

A. Yes. 

Q. August 1 to December 31,1941? 

A. Yes. 

Q. Were those tickets made available to Wechsler and 
Koster? 

A. I did not hear your question. 

Q. Were those tickets made available to Wechsler and 
Koster? 

A. Yes. 

Q. You paid Wechsler for that work, did you? 

A. Yes. 

Q. How much did you pay them, do you recall? 
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A. I don’t recall. 

Q. Prior to employing him, had you received any advertise¬ 
ments or communications from him? 

A. Yes; I received a circular letter from them. 

Q. Did they have any reference to 0. P. A. matters in that 
circular? 

A. Yes. It said they made up 0. P. A. charts; pricing charts. 

Q. And that resulted in your going to him after having the 

conversation with Mr. Walker? 

A. Yes; after I had a talk with Mr. Walker I went to Mr. 
Holmes. 

Mr. Walker sent me down to talk to Mrs. Gillespie, and she 
was not in, and I talked to Mr. Holmes and he advised me to 
have another chart made, and I went back and, coming back, 
I met Mr. Walker in the hall and I asked him about Wechsler 
and Company, and he told me he could not tell me “Yes” or 
“No.” 

Q. He did not advise you against them? 

A. No; he did not advise me against them. He told me 
he could not tell me just what. 

He said: Well, if they were in business, I do not know as they 
are—the words I said: I thought it would be better to have 
them make one. 

Q. Now, you did receive a chart from Mr. Wechsler, did you 
not? 

A. Yes. 

Q. You did? 

A. Yes. 

Mr. Laskey. I will ask that this be marked as Defendant’s 
Exhibit No. 7 for identification. 

(A document produced by Mr. Laskey was thereupon marked 
by the Clerk of the Court “Defendant’s Exhibit No. 7” for 
identification.) 

By. Mr. Laskey: 

Q. Showing you Defendant’s Exhibit No. 7 for identifica¬ 
tion— 

A. (Interposing.) That is the chart that Wechsler and 
Company made. 
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(The document under consideration was examined by Mr. 
Walker.) 1 

Mr. Walker. I have no objection. 

Mr. Laskey. I offer this in evidence. 

Mr. Walker. No objection. 

The Court. It is received. 

(The document theretofore marked “Defendant’s Exhibit 
No. 7” for identification was thereupon received in evidence 
and was marked by the Clerk of the Court “Defendant’s Ex¬ 
hibit No. 7.”) 

By Mr. Laskey: 

Q. With respect to these various charts, have you made an 
effort to follow them? 

A. Yes, I did. 

Q. You know from examining Plaintiff’s exhibits that there 
have been, or there appears to have been some errors, do you 
not? 

A. Yes. 

Q. Are you able to make any explanation of them? 

A. Well, some of the errors I am sure they never have been 
checked; they may be the wrong codes on some of the tickets, j 

Q. May I say, Mr. van der Loo, that the O. P. A. can err; we 
find some errors in examining their exhibit number 16? 

A. Yes. j 

Q. How many do you recall? 

A. I believe six or seven, but they are the only ones I j 
examined. 

Q. Time did not admit of a full examination? 

A. They are the only ones I examined at all. 

Q. Now, during the early spring of 1945, did you have oc- j 
casion to see a representative of S. Augstein and Company? 

A. Yes, I did. He came into the store. 

Q. At that time did you have a conversation with him with 
respect to a, or with respect to the resale prices of the Sacony 
line put out by S. Augstein and Company? 

A. Yes, I did. 

I 

Q. Do not answer this question until the Court indicates 
that you may do so: Will you state the substance of that 
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conversation with respect to the resale of Sacony products at 
prices stipulated by S. Augstein and Company? 

Mr. Walker. I object. 

The Court. Excluded. 

Mr. Laskey. I now tender to prove by this witness conver¬ 
sations with representatives of the S. Augstein and Company 
in the early spring of 1945, at the premises of the van der Loo 
store, during the course of which conversation the representa¬ 
tive of S. Augstein and Company advised Mr. van der Loo that 
by a ruling of the O. P. A. it was now proper and lawful for 
them to sell Sacony products at the stipulated resale prices, 
irrespective of their cost or ceiling prices shown on their chart 

The Court. The same ruling. 

Mr. Laskey. Yes, sir. That is all. 

Cross-examination by Mr. Walker: 

Q. Mr. van der Loo, you have had one or more conversations 
with Mr. Holmes, have you not? 

A. More than one? 

Q. One or more? 

A. One. 

Q. Just one conversation with him? 

A. Yes. 

Q. And Mr. Holmes was at that time the Price Specialist at 
the Office of Price Administration ? 

A. I am not sure, but I presume he was. 

Q. And did you discuss this Regulation with him at that 
time? 

A. Yes, I did. 

Q. Did he explain the provisions of the Regulation to you? 

A. No; he gave me- 

i Q. (Interposing.) The Regulations themselves? 

A. Yes. 

Q. And after that, did you read the Regulation? 

A. No; I turned it over to Wechsler then. 

Q. You did not read the Regulation? 

A. No; I turned it over to Wechsler. 

Q. Have you ever read it? 

A. Yes, I have. 

Q. When did you first read it? 
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A. I would not remember that. 

Q. Well, has it been since you employed Wechsler and Com¬ 
pany, or prior to that time? 

A. I think it was prior to that time. 

Q. Well, how much prior? My understanding is that you 
called on Mr. Holmes and shortly after that you employed 
Wechsler and Company? Is that correct? 

A. No; I called Mr. Holmes before I employed Wechsler and 
Company. 

Q. You called on Mr. Holmes and shortly after that you em¬ 
ployed Wechsler and Company? 

A. Yes. 

Q. Now, with reference to the time you talked to Mr. 
Holmes, when did you read the Regulation? 

A. I do not remember that. 

Q. You did not read the regulation at all? 

A. I do not remember the date. 

Q. But you think you have read it? 

A. Yes. 

Q. Now, you have priced most of these garments, have you 
not? j 

A. Just recently. 

Q. Just recently? 

A. Yes. 

I 

Mrs. James is the one, the lady who made up the first chart j 
was doing the marking at that time. 

Q. When did Mrs. James leave? 

A. I do not remember when Mrs. James left. 

Q. Was it a year ago, as much as a year ago that Mrs- 
James left? 

A. I guess it was somewhere around that. 

Q. You think more than a year ago? 

A. No; I do not think so. 

Q. Do you think it was less than a year ago? 

A. Maybe less than that. 

Q. Maybe more or maybe less and maybe a year? 

A. It was not more than that. 


Q. Well, since that time you have priced garments, 
correct? 


Is that 
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A. I beg your pardon. 

Q. Since she left you have priced the garments? 

A. Some of them, not all of them. I priced most of them 
since Mr. Laskey made up the chart. 

Q. Then, most of your garments have been priced by you 
since Mr. Laskey made up the chart? 

A. Yes. 

Q. Prior to that, who priced them, just before that? 

A. Well, I priced most of them; my sister priced some of 
them and sometimes some of the girls in the store would help 
to price them. 

Q. So, any one of a number of people may price garments? 

A. No; I won’t say any one of a number or many people. 

Q. Well, now, was the Regulation ever explained to the 
girls, so far as you know? 

A. Well, I would say ‘Yes.” 

Q. And who explained it to them? 

A. They knew that they went by the pricing chart; that 
is what is given to them and that is really the regulation. 

Q. And did you check to determine whether or not they did 
go by the pricing chart? 

A. I could not check every ticket someone made'out and 
see whether it was correctly priced with the pricing chart. 

Q. What kind of a check did you make to determine whether 
someone else has priced a garment correctly, or did you make 
such a check? 

A. I beg your pardon? 

Q. Did you make a check to determine whether anyone had 
priced a garment correctly, or what kind of a check did you 
make? 

A. No; I would presume they would do it correctly. 

Q. Now, how long has it been in time since you started 
pricing these garments? 

A. Oh, I don’t know. 

Q. Well, can you estimate it? 

A. I have priced some off and on, I suppose, for a year and 
a half. 

Q. How long has it been since you have been doing all the 
pricing? 
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A. I have not been doing all the pricing. I have done most 
of it. 

Q. Who prices now? 

A. My sister prices some and I price some. 

Q. When she does not price, you price; is that it? 

A. That is it. 

Q. Or does anyone else price? 

A. No; not now. 

Q. I show you Plaintiff’s Exhibit No. 16. There is a page 
there of twenty or thirty alleged overcharges, and I will ask 
you- j 

Mr. Lasket (interposing). Which page, now? 

Mr. Walker. The first page. 

By Mr. Walker: 

Q. And I will ask you what explanation you have for those 
overcharges, Mr. van der Loo, if any? 

A. Well, the only explanation I would have that some 6f 
them may have the wrong codes on them; some of them the 
girls may have put the wrong prices on them. 

Q. You have checked that since a copy was given to you? 

A. I have checked six or seven items. 

Q. You have not checked it all? 

A. No; I have not checked it all. 

Q. But you think all of those may be because the girls made 
mistakes? 

A. No; I did not say that. 

Q. As a matter of fact, all of these gowns were priced by you 
or Miss van der Loo, were they not? 

A. I do not mean mistake in marking them. I mean mistake 
in writing up the sales tickets. 

Q. You mean that you believe some of them did not sell for 
the price shown on this exhibit? Is that correct? 

A. That is right. 

Q. You have not checked that? 

A. No; I have not checked that. | 

Q. And, so far as you know. Miss van der Loo has not 
checked it? 

A. No. 
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Q. She has not? 

A. No; not so far as I know. 

Mr. Walker. Now, may I see Defendant’s Exhibit No. 4, 
please? 

By Mr. Walker: 

Q. Defendant’s Exhibit No. 4, I believe you testified that 
those are the sales slips for what period? 

A. I presume for 1941, because 1941 is written on them. 

Q. Do you know who wrote this? 

A. Wrote what? 

Q. These notations of dates? 

A. Most of them are written by Miss Shankay. 

Q. Do you know when that was written on there? 

A. 1941. 

Q. How do you know that? 

A. ’41 is on them. 

Q. Is that the way they were dated? 

A. Yes. 

Q. In pencil? 

A. Yes. 

Q. And I understand you to testify that these were made 
available to Wechsler and Company? 

A. That is right. 

Q. What do you mean by “made available”? 

A. I gave him any sales checks that he asked for. 

Q. Did he ask for these? 

A. I don’t know. All the sales checks you have from the time 
the store was opened were made available to him. 

Q. So you don’t know whether he got these or not, do you? 

A. I would not know if he got these. He took a lot of sales 
checks along. 

Q. Well, as a matter of fact, Mr. Westcott, from the Office 
of Price Administration, made an examination of your place, 
of your sister’s store, and when he did that did not you tell 
him that Wechsler and Company—that these were at your 
sister’s house and Wechsler and Company had never used them, 
because they never asked for them? 

A. No; I did not tell him that. 



PAUL A. PORTER, ADMINISTRATOR, V. JO VAN DER LOO 99 

Q. You did not tell him that? 

A. No. 

Q. Positive? 

I 

A. I am not positive—you mean when he made the chart? | 

Q. I mean when Mr. Wescott made his investigation, is it 
not a fact that you told him that Wechsler and Company had ! 
never used the 1941 invoices to make up the chart because they ! 
never asked for them. 

A. I do not know that. I know Wechsler and Company 
took a lot of invoices; which ones Wechsler Company took I j 
don’t know. 

Q. Did you make that statement to Mr. Westcott? 

Mr. Laskey. When was the statement supposed to be made, j 
Mr. Walker? 

Mr. Walker. In December 1944. 

The Witness. Mr. Wechsler came in and got the sales 
tickets and he wanted to make up the chart. 

By Mr. Walker: 

Q. Do you understand my question? My question is: Is it j 
not a fact that you told Mr. Westcott, when he examined j 
the store in December 1944, that Wechsler and Company had j 
never taken the 1941 sales slips because they were at your j 
sister’s house, and Wechsler and Company had not asked for j 
them? 

A. I do not think so. 

Q. I beg your pardon? 

A. No; I did not. 

Q. You did not make that statement? You are positive? 

A. Not to my knowledge. 

Q. Did you make it not to your knowledge? 

A. No. | 

Q. You are positive you did not make that statement? 

A. I do not know that I made it. 

Mr. Walker. That is all, thank you. 

Mr. Laskey. That is all, Mr. van der Loo. 

(The witness thereupon was excused and retired from the 
witness stand.) 
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Thereupon Mabel E. Ashley was called as a witness for and 
on behalf of the defendant herein, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination by Mr. Laskey: 

Q. You are Mabel E. Ashley? 

A. Yes. 

Q. And a member of the Bar? 

A. Yes. 

i 

Q. Employed in the Office of Laskey and Laskey? 

A. Yes. 

Q. Under your supervision and control, showing you De¬ 
fendant’s Exhibit No. 4 and Defendant’s Exhibit No. 8,1 will 
ask you if Defendant’s Exhibit No. 8 appears to be a tabulation 
made up under your direction and control? 

A. It was. It was made up in the office under my control 
and direction from these exhibits. 

Q. This Exhibit No. 4? 

A. Yes; No. 4 being the sales slips. 

Q. Over what period? 

A. August 1st to December 31,1941. 

Q. And these appear to be the records of Jo van der Loo’s 
business? 

A. Yes. 

Mr. Walker. These show each sale during the period? 

Mr. Laskey. Yes. 

Mr. Walker. I have no objection. 

Mr. Laskey. I offer that in evidence. 

The Court. That will be No. 8. 

(A document produced by Mr. Laskey was thereupon marked 
by the Clerk of the Court “Defendant’s Exhibit No. 8.”) 

The Court. Is that all of this witness, Mr. Laskey? 

Mr. Laskey. No, your Honor. 

By Mr. Laskey: 

Q. We had marked for identification yesterday, Defendant’s 
Exhibit No. 1 and Defendant’s Exhibit No. 2, and they were 
not offered. Defendant’s Exhibit No. 1 is what? 
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I 

A. Is a pricing chart, Jo van der Loo, 1329 Connecticut Ave-1 
nue. 

Q. That is the chart referred to here as No. 3? 

A. No. 3; yes. 

Q. That was prepared where? 

A. That was prepared in the Office of Laskey and Laskey. I 

Q. And from what records? 

A. From the records of Jo van der Loo's store and the sales! 
slips for the base period. 

Q. And from that chart, items such as the $25 cost line are 
omitted? 

A. Yes. They were listed upon a supplement to the pricing; 
chart. They were omitted from this. 

Q. And items which had a mark-down cost rather than a! 
mark-up were omitted? 

A. They were omitted from this chart. This was prepared 
in March. 

Mr. Laskey. You have the amended chart? 

I 

Mr. Walker. Yes, I have the amended chart; that is, Plain¬ 
tiff’s Exhibit No. 14. j 

Mr. Laskey. I am now offering Defendant’s Exhibit No. 2;j 
that is already Plaintiff’s Exhibit No. 4. I will offer Defend-! 
ant’s Exhibit No. 1, which is Chart No. 3. 

Mr. Walker. I have no objection. 

The Court. It is in evidence. 

Mr. Laskey. That is all. 

Cross-examination by Mr. Walker: 

Q. This Defendant’s Exhibit No. 1 is a chart that you pre-| 
pared from the base period? 

A. Yes. 

Q. Leaving out certain cost lines which appear on the 
period record? 

A. Yes. 

Q. And this Plaintiff’s Exhibit No. 14, did you also prepare 
that, that is the so-called amended chart? 

A. Yes; it was prepared May 16, 1945, prepared as to the 
correspondence of your office. 
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Q. Does that truly reflect the experience of the defendant 
during the base period? 

A. Yes. This included all this in the base period. 

Mr. Walker. Thank you very much. 

The Court. What is that exhibit number? 

Mr. Walker. No. 14, if your Honor please, so-called Chart 
No. 4. 

(The witness thereupon was excused and retired from the 
witness stand.) 

* * * # * 

Thereupon Harry A. Westcott was recalled as a witness for 
and on behalf of the plaintiff, and having been previously duly 
sworn by the Clerk of the Court, as more particularly in this 
record appears, assumed the witness stand and, upon examina¬ 
tion, testified further as follows: 

Direct examination (in rebuttal) by Mr. Walker: 

Q. Mr. Westcott, directing your attention to the investiga¬ 
tion of the defendant’s store made some time during the month 
of December 1944: Did you have a conversation with Peter 
van der Loo? 

A. I did. 

Q. And did any part of that conversation have to do with 
the 1941 sales records of Miss van der Loo? 

A. It did. 

Q. And what was the conversation? 

A. In the presence of Mr. Van Smith of my office, and myself, 
we talked to Mr. van der Loo and asked him what records, or 
if the records of 1941, period from August 1st to December, 
were used by Wechsler as a basis for- 

Mr. Laskey (interposing). Just a moment, please. I object 
on the basis that any inquiry of Mr. van der Loo about this- 

The Court (interposing). It is a collateral matter. He says 
he had a conversation with him and I assume the gist of it is 
contrary to what Mr. van der Loo testified to. 

Mr. Laskey. Yes. But, in identifying it, he only asked about 
a conversation with Mr. Westcott. 

The Witness. He had it with me. 
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The Court. Just a minute. Ask him the categorical ques¬ 
tion with reference to the conversation with Mr. van der Ldo, 
the question that he testified to; pursue it no further than that 
or you will be opening up collateral matters. 

By Mr. Walker: 

Q. You heard Mr. van der Loo testify with respect to this 
1941 series of sales slips? 

A. I did, sir. 

Q. In connection with Wechsler and Company? 

A. Yes. 

Q. What did Mr. van der Loo tell you with respect to that 
matter on that occasion? 

A. Mr. van der Loo said that Wechsler and Company did not 
have the 1941 sales slips as they were at his sister’s home, and 
Wechsler did not have access to them, or did not have them on 
which to base his chart which was in question. 

Mr. Walker. That is all, thank you. 

The Court. Is that all? 

Mr. Laskey. Yes; I have no questions. 

The Court. Step down. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Mr. Walker. That is the case. 
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Untteft Slates (Court of Appeals 

For the District of Columbia. 


No. 9324 

Paul A. Porter, Administrator, Office of Price 
Administration, appellant 

v. 

Jo Van Der Loo, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S REPLY BRIEF 


The Administrator correctly interpreted Revised Maxi¬ 
mum Price Regulation 330. 

. I 

. On March 14, 1945, appellee requested an official inter¬ 
pretation of Revised Maximum Price Regulation 330 as 
applied to her business (PL Ex. 9; Appendix A). The in¬ 
terpretation sought was rendered on April 25, 1945, in'a 
letter from the District Price Attorney of the District <^f 
Columbia District Office addressed to the appellee (PL 
Ex. 10; Appendix B). She was advised that the regulation 
was interpreted to establish as a seller’s maximum pri<pe 
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for any cost price line the price at which the largest number 
of garments in such cost price line were delivered during 
the base period, even though that price was at or below cost. 

The District Court affirmed the Administrator’s inter¬ 
pretation (R. 5) with the following quotation from Bowles 
v. Seminole Rock Co ., 325 U. S. 410, 414: 

“The ultimate criterion however is the administra¬ 
tive interpretation which becomes of controlling weight 
unless it is plainly erroneous or inconsistent with the 
regulation.” 

Appellee now contends that the interpretation of the 
Office of Price Administration was not reasonable or 
proper. She claims that the regulation failed to provide 
for a situation where during the base period the largest 
number of garments in a particular cost line were sold at 
prices less than cost and that the price lines that were 
sold by her below cost during the base period should have 
been omitted entirely from her chart, as if no sales had 
been made during that time. In effect she would have had 
the cost price lines handled by her below cost during the 
base period excepted from the provisions of RMPR 330, 
leaving her at liberty to handle such cost price lines there¬ 
after free from price control. As will be shown, appellee’s 
position is untenable. The words of the regulation were 
clear and unambiguous and lent themselves to no inter¬ 
pretation other than that rendered by the Administrator. 

a. All of the Cost Price Lines Handled by the Appellee Dur- 
ring the Base Period Were Covered by Revised Maximum 
Price Regulation 330. 

Revised Maximum Price Regulation 330 is one of the 
“freeze” type regulations which have repeatedly received 
judicial approval. Chatlos v. Brown, 136 F. 2d 490 (E. C. 
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A.); Consolidated Water Power and Paper Co. v. Bowles, 
146 F. 2d 492 (E. C. A.); Hawaii Brewing Corp., Ltd. vl 
Bowles, 148 F. 2d 846 (E. C. A.). Such a regulation freeze^ 
the price structure of an industry as it existed during h 
particular base period. The period set by RMPR 330 con¬ 
sisted of five months, August 1,1941 to December 31,1941,!. 

Rule 1 (Sec. 4(b)(1)) of the regulation established the 
maximum prices for cost price lines carried by a retailer 
during the base period. The garments involved in the 
violative sales proved below were carried by appellee dnij- 
ing the base period. Rule 1, therefore, determined the 
ceiling prices for this apparel as the price at which the 
largest number of garments in such a cost price line were 
sold during the base period by the appellee. That rule 
provided in pertinent part as follows: 

i 

i.- 

“Rule 1. Garments purchased at a cost price listed 
on the seller’s pricing chart. 

■ ■ • • I 

The ceiling price for a garment which has a cost tio 
you the same as a cost price listed for that category oil 
your pricing chart is the selling price listed for that 
cost price on your chart.” 

.. I. 

Thus, the ceiling price was determined exclusively by refer¬ 
ence to the selling price listed on the chart for the identical 
cost price without regard to whether that price was above, 
below or equal to the cost price. 

The instruction for preparing the pricing chart referred 
to in this rule were contained in Sec. 3(a) of the regulation. 
This chart reflected the cost prices at which garments in 
each category were purchased, also the selling price d* 
which the retailer delivered, during the base period, the 
largest number of garments in each such cost price line. 
In order to calculate the ceiling price of any garment 
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under Buie 1, the retailer had to (a) find the same cost 
price listed for that category on the pricing chart, then 
(b) find the selling price listed for that cost price on the 
chart. That base period selling price was the maximum 
price of the new garment. 

Appellee, however, bases her claim that she was entitled 
to omit from her pricing chart any cost price line she 
handled below cost during the base period on the use of 
certain wording in connection with the instructions for 
preparing the pricing chart. One of the items of informa¬ 
tion required to be listed on the chart was “the percentage 
markup taken on each selling price ,, during the base period. 
As she sold certain cost lines below cost in the clearance 
sale she held during that period, appellee urges that she 
should not have been required to include in her chart 
any line on which she could not list a markup above cost. 
The word “markup,” she urges, signifies something more 
than cost and cannot be used to indicate a minus figure 
representing an amount below cost. Since she could not 
list a markup above cost on lines sold below cost, she in¬ 
sists she would have to omit them entirely from the chart. 

Such a contention is clearly erroneous. First, she was 
not allowed to omit any lines from her pricing chart, 
whether they were handled during the base period above 
or below cost. Sec. 3(a)(4) requires the listing of the 
categories delivered during the base period; Sec. 3(a)(5) 
calls for listing of the cost prices at which garments in 
each of these categories were purchased; and Sec. 3(a)(7) 
specifically instructs that the selling price at which the 
largest number of garments of each cost price listed in 
Sec. 3(a)(5) be included (Appellee’s Brief, p. 6). No ex¬ 
emptions were provided. Moreover, appellee’s argument 
that the word “markup” generally signifies something 
more than cost and cannot be used to indicate a minus 


figure representing an amount below cost is likewise un¬ 
sound. Actually, the word “markup” in trade usage 
is no more than a short way of expressing the relationship 
between cost and selling prices. Although markup may 
usually represent a plus figure, if the facts warranty it 
may be expressed negatively for the purpose of preparing 
a pricing chart in compliance with RMPR 330 or for any 
other purpose. 

Appellee’s suggestion that the word “markdown” should 
have been used to express such a figure under cost is also 
without merit. “Markdown” in the usual business sense 
does not have the meaning the appellee would give to it. 
To use it in the regulation would not have served the pur¬ 
pose she claims it would—to indicate a figure below cost. 
The word in common trade parlance signifies a reduction 
from an original selling price. Thus, an article can be sold 
at a “markdown” and still be disposed of at a price above 
cost and have a plus “markup.” So, also, a “loss leader” 1 
mig ht not be considered as sold at a “markdown,” even if 
below cost, if its selling price was originally intended to 
be abnormally low. 

However, as stated above, the maximum price under 
Rule 1 applicable to appellee was determined solely by 
reference only to the selling price listed on the chart! for 
the same cost price and, therefore, the fact whether that 
price had a plus or minus markup was not relevant. Even 
if the markup column had been omitted entirely from her 
chart, it would not have affected her pricing under Rule 
1. In fact, pricing Rule 1 contained no reference to mark¬ 
ups. The individual’s own experience and pricing practice 
during the base period determined the maximum priie. 

In the case of appellee, the regulation did no more than 
require that she follow her individual pattern of the [base 

__ I 

1. An article purchased purposely to be sold at an extremely low 
price, often below cost, to attract customers to an establishment. 
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period as did all other retailers. The fact that her clearance 
sale of a distress nature throughout the base period did 
not reflect the structure of her retail markups in a typical 
selling period, did not exempt’ her from the plain require¬ 
ments of the regulation. 


b. The Administrator’s Interpretation Was Consistent with 
the Regulation. 

The purpose of the regulation was to keep intact the 
historical price relationship of the apparel industry at the 
retail level. The use of the “freeze” device provided for 
the continuation of the cost-price relationships established 
by. the individual sellers themselves. And the long base 
period of five months, insured the representative character 
of the individual seller’s experience. The establishment 
Of maximum prices as those at which the largest number 
of garments had been delivered during the long base 
period had the result of reducing the effects of unusual or 
abnormal sales to a minimum. The common industry prac¬ 
tice to have short period seasonal sales generally some 
time after the peak of the selling season was recognized 
and it was intended that such a practice be reflected in the 
base period prices in order to insure for the future the 
normal price relationships in the industry. 

The following excerpts from the Statement of Consid¬ 
erations issued by the Administrator in connection with 
the General Maximum Price Regulation- (which originally 


2. Later Maximum Price Regulation 153 was issued (June 9, 1942) to 
provide a method for establishing maximum prices of certain designated 
types of womens’, girls' and childrens’ outerwear garments which, as 
a result of seasonal factors and customary trade practices, were sold 
during the fall and winter selling season at price lines which were 
generally higher than the price lines at which apparel of such types 
sold in March 1942 (the base period of GMPR). A new base period of 
July 1, 1941 to September 30, 1941 was set. MPR 153 was superseded by 
MPR 330 on February 24, 1943 insofar as retailers’ and wholesalers’ 
prices were concerned. The Statements of Consideration issued in con¬ 
nection with MPR 153, MPR 330 and RMPR 330 supplemented the 
original Statement of Considerations involved in the issuance of the 
GMPR. 


7 


covered the class of garments listed in RMPR 330), explain 
the theory npon which the regulation was drawn: j 

“The core of the General Maximum Price Regula¬ 
tion is its requirement that each seller charge no more 
than the prices which he charged during the base peri¬ 
od, March 1 to 31, 1942. The basic fairness of this 
approach is that it catches hold of the price structure 
during a given period and holds it fast until a judg¬ 
ment can be made as to what adjustments if any are 
needed. The Regulation accepts the level and relation¬ 
ships of prices worked out by the buyers and sellers |of 
the commodities at various economic levels. This 
is fair and reasonable. * • * 

The base period is the only competent technique 
which will assure fairness in general without striving 
for the sort of fairness in particulars which cannot 
practicably be achieved in the first step. # • 

One thing should be clearly understood. Retail 
prices will not be increased. Any such course of action 
would set in motion the rising cost of living trends, 
the prevention of which is the very purpose of tlfiis 
Regulation. Adjustments may be made in manufac¬ 
turers ’ and wholesalers’ prices. Efforts will be made 
to foster economies in manufacturing and distribution, 
as by the standardization and simplification of goods 
and by the elimination of unnecessary frills. If neces¬ 
sary, other forms of relief will be devised. But the 
ceiling will not be punctured.” 

Thus, it is apparent that the establishment of a seller’s 
maximum price for any cost price line handled during the 

base period at the price at which the largest number of 

. . , «» 

garments were delivered during such period was consistent 
with the theory of the regulation, even if it meant the in¬ 
clusion of cost price lines which had been delivered at cost 
or below. 


s 
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The Court below, in affirming the .Administrator’s in¬ 
terpretation also recognized the well established rule that 
in the process of judicial inquiry into the correct con¬ 
struction of a regulation the interpretation placed by an 
administrative agency on its. own regulation is the best 
evidence of what the agency meant by such regulation and 
is controlling unless clearly erroneous or inconsistent 
therewith. Boivles v. Seminole Rock d Sand Co., 325 U. S. 
410; Superior Packing Co. v. Porter, 156 F. 2d 193 (C. C. 
A. 8th, 1946), cert, den., Dec. 10, 1946; Bowles v. Cudahy 
Packing Co., 154 F. 2d 891, 892 (C. C. A. 3rd, 1946); 
Bowles v. Wheeler, 152 F. 2d 34, 41 (C. C. A. 9th, 1945), 
cert, den., 326 U. S. 775; White v. Bowles, 150 F. 2d 408, 410 
(Em. Ct. App., 1945); Bowles v. Nu Way Laundry Co., 144 
F. 2d 741, 746 (C. C. A. 10th, 1944), cert, den., 323 U. S. 791. 
£)niy in exceptional cases of manifest error will such an 
interpretation be upset by the Courts. 

n. 

Appellee’s attack on the validity of the regulation 
cannot be entertained by this Court. 

Appellee complains that the application of the regulation 
as interpreted by the Administrator would have had the 
unreasonable, arbitrary and capricious effect of forcing her 
to drop certain cost lines or else to sell them at cost or 
below; that it would have operated to compel a change 
in her business practices; it would have placed her at a 
competitive disadvantage, and amounted to discrimination 
against her because of her emergency sale condition during 
the base period. She complains it would not achieve price 
control, stabilize prices or otherwise promote the purpose 
announced in the Emergency Price Control Act (App. 
Brief, pp. 20-27). In raising these issues here appellee 
has gone beyond questioning the Administrator’s inter¬ 
pretation of the regulation and is, in effect, attacking the 
regulation itself. 
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In the process of a judicial proceeding the Court may 
rightly inquire into the true meaning of a regulation. But 
the proper forum for the determination of a complaint 
against the validity of the regulation as interpreted by the 
Administrator is the Emergency Court of Appeals. Lock- 
erty v. Phillips, 319 U. S. 812; Bowles v. Willingham, 321 
U. S. 503, 512; Yakus v. United States, 321 U. S. 414. Ap¬ 
pellee has, in Tact, already challenged the validity of the 
regulation as interpreted by the Administrator in the 
Emergency Court of Appeals. Her complaint was dismissed 
on September 5, 1946, the Court holding that the fact that 
complainant rpay have been frozen at a complete disad¬ 
vantage because she was limited to prices which she had 
elected to charge in a reasonable base period did not in 
itself render the regulation invalid; nor was the original 
regulation capricious because it did not include a provision 
for adjustment of abnormally low markups. 3 Jo Van Der 
Loo v. Porter (E. C. A.) (not yet reported) cert, denied 
67 S. Ct. 193 (for opinion see Appendix C). j 


III. 


The letter of April 25, 1945 was an official inter¬ 
pretation of the Office of Price Administration. 

Appellee attempts to lessen the weight to be given to tiie 
A dmin istrator’s interpretation by intimating that it was 
not a “formal” one. She also implies that its efficacy is 
diminished by the fact that it was not published. 


3. On June 13, 1945 appellee filed a protest against the regulation. 
In the opinion, accompanying the order denying the protest It -was 
pointed out that the invalidity of the regulation had not been demon¬ 
strated, but that consideration was being given to the feasibility of 
amending the regulation to afford relief from subnormal markups. 
A survey followed which revealed that some merchants were dropping 
cost price lines having unsatisfactory markups. To remove this im¬ 
pediment to distribution, Amendment No. 5 to the regulation was issued 
on April 11, 1946 (10 P. R. 331), affording such relief. That amend¬ 
ment provided an automatic adjustment for every seller subject to the 
regulation as to any maximum price when the allowable margin was 
more than 20 percentage points below the average for the category. 
In any such case the seller could take a new maximum price which 
reflected the markup for the nearest cost price line specified in Table 
A (Section 5) of the regulation. 


The interpretation of April 25, 1945 was formal con- 
strnction of the regulation. Appellee’s request for the 
interpretation directed to the District of Columbia District 
Office of the Office of Price Administration and the reply 
thereto, signed by the District Price Attorney of that Dis¬ 
trict Office, conformed with the requirements of §§ 55(a) 
and (b) of Procedural Regulation 1 (9 F. E. 5791, 5795), 
governing the issuance of official interpretations by the 
OPA (Appendix D). 

The regulation did not require such interpretations to 
be publicized. In fact, Sec. 54 of Procedural Regulation 1 
provides that an official interpretation shall be applicable 
only with respect to the particular person to whom, and to 
the particular factual situation with respect to which J.t is 
rendered, unless publicly announced as an interpretation 
of general applicability. As the interpretation in this in¬ 
stance was not an interpretation of general applicability 
but one applicable to the peculiar factual situation pre¬ 
sented by the appellee, publicity would have served no 
purpose. No amount of circulation, publication or repeti¬ 
tion could Have affected the understanding of the construe- • 
tion of the regulation which was transmitted directly to 
her by the official interpretation of April 25, 1945. Her 
situation does not come within the type of cases she cites, 
where collateral statements offered as evidence of what 
an agency meant by a regulation are attacked on the 
ground that they cannot be accorded the rank of admin¬ 
istrative construction. The interpretation rendered to 
her was an official one, addressed directly to her and dealt 
with her own peculiar problem. 

Furthermore, the District Court decisions quoted by 
appellee in her brief (p. 25) do not represent the weight 
of authority. The Courts, in the course of judicial inquiry 
into the true meaning of a regulation give weight to a con- 



struction placed upon it by the agency regardless of the 
manner or formality in which an interpretation is ex¬ 
pressed. Thus, in Bowles v.. Seminole Rock & Sand Com¬ 
pany, (supra) the Supreme Court gave full consideration- 
to interpretations which were not published and were not 
even in the record on appeal. Indeed, appellee herself 
quotes the part of the decision where the Supreme Court 
paid heed to a statement of the Administrator that “this 
position has uniformly been taken by the OPA in tke 
countless explanations and interpretations given to in¬ 
quirers affected by this type of maximum price determina¬ 
tion.” Applying the rule laid down in the Seminole Rock 
and Sand case, the Eighth Circuit Court of Appeals in 
Superior Packing Co. v. Porter, 156 F. 2d 193, cert, denied 
Dec. 10, 1946, also gave effect to an administrative con¬ 
struction of RMPR 169 which was shown not by any formal 
or public document, but merely by institution of suit. The 
same court in Porter v. koyal Packing Co., 157 F. 2d 524, 
(rehearing denied November 21, 1946), rejected the de¬ 
fendant's argument that the interpretations relied on [by 
the Administrator were merely inter-office communications 
which were not published in the Federal Register, and 
referred to two such interpretations in support of the 
conclusions reached by it (Cf. American Telephone dnd 
Telegraph Co. v. United States, 299 U. S. 232, 241; / 
Bowles v. Nu-Way Laundry Co., 144 F. 2d 741 (C. C. A. 
10th), cert, denied 323 U. S. 791; Green Valley Creamery v. 
United States, 108 F. 2d 342, 347 (C. C. A. 1st); Goodman v. 
Bowles, 138 F. 2d 917, 919 (E. C. A.); Morgan Stanley qnd 
Co. v. Securities and Exchange Commission, 126 F. 2d 
325, 331 (C. C. A. 2nd); Walling v. Cohen, 140 F. 2d 453. 
455 (C. C. A. 3rd). 
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IV. 

The interpretation of April 25, 1945 was applicable 
to sales made by the appellee prior to that date. 

Appellee further proposes that the interpretation of 
April 25,1945 cannot be made applicable to sales made prior 
to that time. First she correctly states that the interpre¬ 
tation is neither “an order or another regulation,’’ but im¬ 
mediately suggests her own argument—that “even if that 
letter could be given the force and effect of an ‘order’ or 
an amendment to a regulation * *• • it could not be made 
applicable to sales made by the appellee prior to April 25, 
1945.” 

'Inasmuch as the Administrator has not suggested that 
such an interpretation is an order or amendment to the 
regulation, the arguments brought forward by the appellee 
concerning the retroactivity of administrative orders or 
amendments were misplaced. 

Clearly the administrative interpretation here was not 
an order. It was solely an explanation of the manner in 
which it applied to the facts submitted by the appellee in 
her letter requesting the interpretation. This interpreta¬ 
tion did not alter any status. The provisions of the regula¬ 
tion were as applicable to her business before her request 
for the official interpretation as they were after it was ren¬ 
dered. 

Difficulty in understanding a regulation cannot excuse its 
violation. The appellee was cognizant of her peculiar 
situation and a plain reading of the regulation indicated 
that no exceptions were provided for her type of case. If 
she had any doubts, she was free to inquire at any time 
prior to the date she did. 

At most, any misunderstanding of the regulation might 

\ 

be considered as bearing on the lack of wilfulness under 
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Sec. 205(e) of the Act. Rainbow Dyeing and Cleaning Co. 
v. Bowles, 150 F. 2d 273, 279 (D. C. App. 1945); Bowles y. 
Chamberlain, 65 F. Supp. 245 (W. D. Mo., 1946). The fajst 
that she did not secure an interpretation of the regulation 
until April 25,1945 did not absolve her from the liabilities 
she incurred under the Act as a result of her violative acts 
before that date. Bowles v. Jones, 151 F. 2d 232, 234 (C. & 
A. 10th, 1945). 


V. 


The findings and evidence show that appellee violated 
the regulation. 

I 

No exception is taken to the point submitted by the 
appellant in his brief—that when a violation has been es¬ 
tablished, the Administrator is entitled as of right 
recover not less than the amount of the overcharges. 
Appellee admits that the proposition has been confirmed 
by decided cases. She denies, however, that the Court 
found that the regulation had been violated (Appelleefs 
Brief, p. 13). j 

A careful reading of the opinion (R. 5), which by agree¬ 
ment served as Findings of Fact and Conclusions of LOw 
(R. 6), testifies to the Courts finding of violations. T^ie 
thought which consistently runs through the entire deci¬ 
sion is that the violations charged had been proven. Jt 
will be noted that the Court accepted the Administrator]^ 
interpretation of the regulation, quoting the rule laid doWn 
in the Seminole Rock case {supra), and held that Price 
Chart IV was “valid’’ and “in full force and effect.’’ |A 
fortiori, as Price Chart IV reflected the correct applicable 
ceiling prices figured in accordance with the Administifa- 
tor’s interpretation of the regulation, the defendant Vas 
in violation since she conceded that the sales complained 
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of, in excess of the maximum prices listed on that chart, 
had occurred (R. 47-48 ; 74-77). The only defense inter¬ 
posed below was that under another interpretation of the 
regulation the sales would not have been violative. Nor 
can it be argued that the Court did not find that the over¬ 
ceiling sales had occurred. Despite the rather elliptical 
language of the opinion, it is inescapable that the Court 
concluded that the defendant had violated. Else, why the 
necessity to find, with reference to the treble damage count, 
that the defendant had “made an honest effort to comply”? 
It need not be labored that “an honest effort to comply” 
connotes inevitably failure to comply. Otherwise, the 
Court obviously could have disposed of the entire case 
with a summary statement that no violations had been 
proven. 

Moreover, as Price Chart IV represented the correct 
pricing list which the defendant below should have fol¬ 
lowed from the time the regulation first became effective, 
the decision to grant the petition for a permanent injunc¬ 
tion was in itself a recognition that violations had taken 
place. For it followed that here the threat of future viola¬ 
tions sprung from a practice established in past violations 
caused by the appellee’s failure to use a correct pricing 
chart. 

Appellee’s announcement that the Court, “in effect”, 
accepted the Administrator’s interpretation as binding only 
“for future conduct and would hold appellee to her chart 
IV from now on, until that interpretation was passed on 
in protest proceedings” is reduced to insignificance by the 
wording of the injunction itself. There no mention is made 
of the protest proceedings. On the contrary the Court per¬ 
manently restrained the defendants from selling at prices 
higher than the lawful maximum price determined by the 
application of the pricing rules in said regulation to the 


pricing chart referred to and described as Price Chart IV 
in the proceedings before this Conrt ,, (E. 6) (Emphasis 
added). The Court’s very confirmance of this Chart IV as 
reflecting correctly the prices which the defendant should 
follow was an acknowledgment that her past failure to 
abide by the correct chart was violative. 

In this connection it will be noted that the Administra¬ 
tor’s prayer for injunctive relief (E. 2) was based on spe¬ 
cific allegations of past violations and not on the threat 
of future violative acts. And the attorney for the appellee 
himself, in resisting the injunction, explained to the Court 
that his efforts were concentrated on showing that the sales 
which had taken place would have been’ permitted by An¬ 
other interpretation of the regulation (E. 48). 

The record in this case is clear that such violations had 

i 

taken place. In the proceedings below, appellee did pot 
controvert the evidence of overcharges presented by the 
A dmini strator (PL Ex. 16; E. 27, 28, 39, 40, 49, 72-7t). 
The overcharges represented the difference between the 
selling prices and the maximum prices set for the appellee’s 
price lines by Eevised Maximum Price Eegulation 330, 
calculated in accordance with the applicable rule contained 
therein. These maximum prices were reflected on a chart 
(PI. Ex. 14; E. 26, 28), prepared by the attorney for the 
appellee (E. 101, 102) from her records, in conformance 
with the A dmi nistrator’s interpretation of the regula¬ 
tion, as applied to the appellee’s business. This was the 
Chart IV referred to during the trial and in the Distinct 
Court’s opinion and judgment. v 

Appellee conceded that the sales adduced had taken 
place. Nowhere in the transcript of the trial below appears 
any controverting testimony or denial that the sales alleged 
had occurred. The only defense urged was that she did pot 
agree with the Administrator’s interpretation of the regu- 
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lation as applied to her business; that under another in¬ 
terpretation such sales would not have been violative (R. 
48). The fact that the appellee failed to prepare a cor¬ 
rect pricing chart until May 16, 1945 is clearly evident in 
the record (R. 62-72; 98-103). 4 

To sum up. The sales were proved. The maximum 
prices defendant was allowed to charge under the regula¬ 
tion as interpreted by the Administrator were in evidence, 
undisputed. Therefore, whether or not the defendant vio- 
_ lated the regulation depended solely upon which interpre¬ 
tation was correct, the Administrator’s or that proposed by 
the defendant. Once the Court resolved the question in 
favor of the Administrator’s construction of the regula¬ 
tion, the fact of violation by the defendant became axio¬ 
matic. 


VL 

Section 205 (d) of the Emergency Price Control Act 
was not applicable in this case. 

An engenious effort is made by the appellee to attribute 
to the District Court’s use of the words “good faith” an 
intent directly adverse to the Court’s meaning. They 
ascribe to its holding that appellee “lias acted in good 
faith and made an honest effort to comply” with the regu¬ 
lation “the opinion that the Regulation was susceptible 
of being honestly and reasonably understood and inter¬ 
preted in the sense for which appellee contended, and that 
appellee was acting under what she had reason to believe 
was a reasonable and proper construction of the Regula¬ 
tion, and was therefore entitled to the benefit of Section 
205 (d)” (Appellee’s Brief, p. 17). 

4. Even so, she sold at prices higher than reflected on the incorrect 
charts, drawn according to her own interpretation, most favorable to her 
(R. 62-72). Appellee's failure to properly acquaint herself with the regu¬ 
lation (R. 64-65) and to provide effective supervision to assure compliance 
with maximum prices by her employees (R. 73-74, 94-97) is also note¬ 
worthy. 
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The record fails to show either directly or by implication 
any basis for such an opinion. All references in the record 
to appellee’s good faith were obviously concerning her 
effort to show a lack of wilfulness, so as to influence the 
court when the time came for it to determine the assess¬ 
ment of damages under Section 205 (e) of the Act. The 
Court’s understanding of this fact is apparent throughout 

the record. Some examples follow: 

« . 

“Mr. Walker. The only exhibit we rely on for over¬ 
charge is our Exhibit No. 16, which is the result of an 
investigation made in July 1945. 

The other part is simply to show the history and 
the background and whether or not the defendant was 
acting in good faith. 

The Court. Well, it is very important, because if 
I decide this case and should find the respondent had 
violated the regulation in the following particular^, 
I will have to pass judgment in treble damages on the 
amount you have set forth here. 

Mr. Walker. And they are obtained from this ex¬ 
hibit No. 16 (R. 72). 


The Court. Of course, the contract is the best evi¬ 
dence. I assume, as a matter of law, if a contract of 
that kind is signed it becomes violently in opposition 
to and collides with the program. The signing is 
against public policy. It is being offered, though, as 
evidence of her good faith? 

Mr. Laskey. That is our purpose (R. 78). 
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The Court. I wonder if this will help any of ns 
because it relates to the overceiling prices of July 
1944, that period, or October, 1943,—all right • 

As I understand and recollect, her testimony was 
this: She says she has no explanation of any over- 
i' ceiling items in these particular categories because she 
followed the manufacturer’s suggested ceiling price 
and I assume that that has some bearing on her good 
faith” (R. 82). 

• • • • • 

And on page 47 counsel for appellee reiterated this effort 
to show a lack of wilfulness, to be considered by the Court 
in its determination of what amount in excess of single 
damages, if any, would be imposed: 

“Mr. Laskey. I am making a tender of proof in 
respect to that, and the basis on which this type of 
evidence and other evidence to be adduced from this 
and the defendant’s witnesses is this: 

First, the plaintiff seeks treble damages which is 
penal. 

The Court is entitled to inquire into the good faith 
of the defendant in respect to overcharges, and, also, 
in the exercise of the Court’s discretion in determining 
the amount, if any, in excess of single damages which 
would be imposed by the Court, and the Court is enti¬ 
tled to the situation not only as it affects the defend¬ 
ant’s business but the defendant’s business in relation 
to the trade generally” (R. 47). 

i At no time was the protection offered by Section 205(d) 
pleaded or proved by the defendant below. Nor did she 
have any basis upon which to invoke this provision. The 
fact that she was acting under what she claimed to be a 
“reasonable and proper construction of the regulation” 
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did not entitle her to rely upon this section, as her actions! 
were not in conformity with the actual provisions of the 
regulation. As was stated in the Chicago, St. P. M. and 
0. Ry. Co. v. JJ. S. y 162 Fed. 835: 

“To hold that the belief of an individual concerning 
the legality of his action should constitute a standard j 
of innocense or guilt would establish an uncertain and 
dangerous criterion. It would in many cases justify j 
a violation of statutes expressive of public policy con¬ 
cerning which there may obviously be and frequently 
are as many different opinions as there are different 
individuals affected by them.” 

. 

The answer to appellee’s claim that she was entitled to 
the benefit of Section 205(d) is found in the recent decision 
of Crary v. Porter, 157 F. 2d 410 (C. C. A. 8th). There 
the court explained: 

* Clearly, this provision has application only to 
things done pursuant to or in conformity with the 
Emergency Price Control Act and not to things done 
contrary to or in violation of it, whether in good or 
bad faith. As the report of the Senate Committee on j 
Currency and Banking declared, Sen. Rep. 931, 77th 
Cong., 2d Sess., at the time the statute was enacted, 
‘of course Section 205(d) does not confer any immunity 
upon any person who violates any such provision, reg- | 
ulation, order or requirement.’ See also Bowles v. ! 
Indianapolis Glove Co., 7 Cir., 150 F. 2d 597, 600; 
Bowles v. Franceschini, 1 Cir., 145 F. 2d 510, 512-514; | 
Schreffler v. Bowles, 10 Cir., 153 F. 2d 1, 4. For any 
violation of a price regulation, the liability in damages j 
is governed by section 205(e) as amended, 50 U. S. C. A. 
Appendix §925(e), and under that section good faith j 


20 


is in no way a defense to the recovery of overcharges 
but is relevant only on whether and how mnch the 
recovery should be increased beyond that amount in 
achieving the purposes of the Act. Cf. Speten v. 
Bowles, 8 Cir., 146 F. 2d 602; Shearer v. Porter, 8 
Cir., 155 F. 2d 77; Bowles v. Franceschini, 1 Cir., 145 
F. 2d 510, 513, 514.” 

Respectfully submitted, 

William E. Remy, 

Deputy Commissioner of Price Administration 

for Enforcement, 


David London, 

Director, Litigation Division, 

Albert M. Dreyer, 

Chief, Appellate Branch, 

Rose Mare W. Filipowicz, 
Attorney, 

Office of Temporary Controls, 
Office of Price Administration, 
Washington 25, D. C. 
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APPENDIX A. 

. ■ l- 

- ■ 

(Request by Appellee of Interpretation of RMPR 330, 

Dated March 14, 1945) 

1 i 

i 

March 14, 1945 

1 I 

To District of Columbia District Office, 

Office of Price Administration, 

5601 Connecticut Avenue, N. W., Washington, D. C. 

Request for an Interpretation of RMPR 330 by Jo Van 
Per Loo, Retail Dealer in Women’s and Misses Apparel 

1. Jo van der Loo who requests this interpretation is aj 
retail dealer in women’s and misses’ apparel with herj 
place of business located at 1739 Connecticut Avenue N. W.j 
Washington, D. C. 

i 

2. In July 1941, when the business had been in operation 
but a short time, it appeared that because of inexperience 
a large inventory of slow moving merchandise had been 
built up. 

'I 

3. In the same month an expert was consulted. He 
pointed out certain errors in buying and in selection whicli 
had resulted in an unbalanced and frozen inventory. He 
recommended the sale of many items at greatly reduced 
prices, in many instances at prices below cost. 

i 

4. Pursuant to this advice and during the period from 
August 1 thru December 31, 1941, sales of previously 
stocked merchandise were made at prices much below the 
normal mark-up prevalent "in the industry and in manv 
instances at prices below cost. 


i 
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5„ As a result the selling price at which the largest 
number of garments of certain cost lines were delivered 
during the base period was below the net cost of such gar¬ 
ments. In other instances'the selling price at which the 
largest number of garments of other cost lines were deliv¬ 
ered was a price at a mark-up so small as to prevent any 
profit in the handling of a garment in that cost line. 

• x 

6. During the base period certain garments which had 
become damaged or soiled or had faded were sold at prices 
at or below cost or at prices greatly below the customary 
mark-up of the business. In some instances such sale or 
sales represented the only sale or sales in a particular cost 
line. , 

In view of the foregoing factual background the follow¬ 
ing interpretations are requested: 

A. Is a business which during the base period delivered 
the largest number of garments of a certain cost line at a 
selling price below the cost price of garments in said cost 
line required to reflect this selling price in its pricing chart 
and accept the selling price as its ceiling price for future 
.sales, in this cost line? 

B. May such a business omit this below cost selling price 
from its pricing chart and price garments in such cost line 
pursuant to rule 2 section 4 of RMPR 330? 

C. Is a business which because of overstocking in cer¬ 
tain cost lines liquidated garments in these cost lines at 
prices reflecting mark-ups on selling price of 2%, 6.3%, 
6.8%, 9.9%, 4.3%, 7.6%, 6.2%, 9.77% and 13%, which mark¬ 
ups are far below the average for the particular business 
and for the trade, required to make all future sales in such 
cost lines at these mark-ups or may these cost lines be 
priced pursuant to rule 2, section 4? 


D. In a case where the only sale of a particular cost 

line during the base period was the sale of a damaged, 
soiled or faded garment, and because of this condition the 
garment was sold at a selling price at or below cost, or j 
greatly below the normal mark-up for this category, does 
such sale establish the selling price for all future sales of | 
garments in this cost line! _ 

/ 

E. Assuming that such sales as are described in para¬ 
graphs A, B, C, and D hereof establish future selling prices I 
for the categories and cost lines to which they apply, and j 

assuming further that the exception provided in Buie 1 
section 4 is not applicable, is there any provision for ad¬ 
justment under the act or the regulation? 

(S) Jo van der Loo 
Jo van der Loo 


Laskey and Laskey, 

By (S) John E. Laskey, Counsel. 
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(Interpretation Issued to Appellee on April 25,1945) 

Office of Price Administration, 

District of Columbia Office, 

5601 Connecticut Avenue, Washington 15, D. C. 

April 25, 1945. 

Jo van der Loo, 
c/o Laskey and Laskey, 

Albee Building, 1426 G Street N. Y., Washington, D. C. 

Be: Maximum Price Regulation No. 330—Women’s 
and Misses’ Outerwear. 

Gentlemen: 

This is in reply to your letter of March 14, 1945, re¬ 
questing certain interpretations of the above Regulation. 

We are listing the questions below together with our 
replies thereto. 

A. Is a business which during the base period delivered 
the largest number of garments of a certain cost line at a 
selling price below the cost price of garments in said cost 
line required to reflect this selling price in its pricing chart 
and accept the selling'price as its ceiling price for future 
sales in this cost line? 

The answer is yes. Paragraph 8 of Appendix B requires 
that you list in Column D of your chart, the selling price 
line at which you delivered during the base period the 
largest number of units of each cost price listed in Col¬ 
umn B. 

i B. May such a business omit this below cost selling price 
from its pricing chart and price garments in such cost line 
pursuant to Rule 2, Section 4 of RMPR 330? 


The answer is no. Paragraph 5 requires you to list all| 

the cost prices at which you purchased garments that you 

delivered during the base period. 

* , ! 

C. Is a business which because of overstocking in cern 

tain cost lines liquidated garments in these cost lines at 
prices reflecting mark-ups on selling price of 2%, 6.3%, 
6.8%, 9.9%, 4.3%, 7.6%, 6.2%, 9.77% and 13%, which mark-j 
ups are far below the average for the particular business 
and for the trade, required to make all future sales in such 
cost lines at these mark-ups, or may these cost lines be 
priced pursuant to Rule 2, Section 4? 

The answer is, You cannot use Rule 2. The only relief 
would be to discontinue the particular line of garments. 

D. In a case where the only sale of a particular cost lin^ 
during the base period was the sale of a damaged, soiled 
or faded garment, and because of this condition the garj 
ment was sold at a selling price at or below cost, or greatty 
below the normal mark-up for this category, does such sale 
establish the selling price for all future sales of garments 
in this cost line? 

The answer is yes, unless you can qualify for the excep¬ 
tion pointed out in Section 4(b)(1). j 0 

E. Assuming that such sales as are described in parat 
graphs A, B, C and I) hereof establish future selling priced 
for the categories and cost lines to which they apply, and 
assuming that the exception provided in Rule 1, Section 4 - 
is not applicable, is there any provision for adjustment 
under the act or the Regulation? 

The answer is no. There is no provision for an adjust¬ 
ment under this Regulation. The only relief would be a 
petition for an amendment of general applicability, under 
Section 13. j 

Very truly yours, 

(S) M. J. O’Callaghan, 

| 

Maurice J. 0’Callaghan, 
District Price Attorney 
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APPENDIX C. 

UNITED STATES EMERGENCY COURT 

OF APPEALS 


No. 318 

jo Van Deb Loo 
v. 

Paul. A. Porter, Price Administrator 


Heard at Washington June 1, 1946 

Before Maris, Chief Judge, and Magbuder and Daws, 
Judges. , 

Mr. John L. Laskey , for complainant. 

Mr. William R. Ming, Jr., Chief, Court Review Price 
Branch, with whom Messrs. Richard H. Field, General 
Counsel, Jacob D. Hyman, Associate General Counsel, Is¬ 
rael Convisser and Frederick Fishman, Attorneys, all of 
the Office of Price Administration, were on the brief, for 
respondent. 




x 
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Opinion of the Court. 

(Filed September 5,1946) 

By Laws, Judge : 

This suit is brought by a retailer of feminine apparel, 
who complains that the Administrator has not correctly in¬ 
terpreted Revised Maximum Price Regulation 330, estab¬ 
lishing Retailers’ and Wholesalers’ Prices for Women’s, 
Girls’, Childrens’ and Toddlers’ Outerwear Garments 1 — 
as it applies to her and, alternatively, that if the Admini¬ 
strator’s interpretation is correct, the Regulation is in¬ 
valid. 

The Regulation established as maximum prices which 
might be charged for feminine outerwear at wholesale and 
retail those prices at which each individual seller made the 
largest number of deliveries of garments of the same cost 
and in the same category 2 during a base period from Au¬ 
gust 1 to December 31, 1941. Each seller was required to 
file a pricing chart showing, by category, each cost price 
paid for garments sold during the base period, the price 
at which the largest number of garments in each cost price 
line was delivered, and the resulting percentage mark-up. 
For cost price lines not handled during the base period the 
Regulation allowed the category average mark-up for any 
higher than the highest shown on the chart, the mark-up 
shown for the lowest in the category if the new line was 
lower in cost than the lowest shown, and the mark-up of 
the next lower cost price line in the category if the new 
line was between the highest and the lowest. 

1. The Regulation was issued September 13, 1944. 9 FR 11350. 

2. Category, as defined in the Regulation, refers to size groups 
designated in the Regulation. Sec. 2(b). 
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Complainant entered business in 1938. She became over¬ 
stocked in garments of various cost lines so that in the 
summer of 1941 she found it advisable to dispose of much 
of her inventory at reduced prices. Accordingly, during 
the base period established by Revised Maximum Price 
Regulation No. 330, complainant sold garments in a number 
of cost price lines below their normal selling prices and 
in some instances below their cost prices. The same prac¬ 
tice was followed during the base period with reference 
to soiled or damaged garments. The result was that under 
the Regulation, as interpreted by the Administrator, maxi¬ 
mum prices were established for twenty-nine of complain¬ 
ants ninety-two base period cost price lines at or below 
cost or at abnormally low mark-ups. 

Following issuance of the Regulation, complainant re¬ 
quested an interpretation from the Administrator as to the 
application of the Regulation to her particular situation. 
She was advised that the Regulation was interpreted to 
require her to continue the base period mark-ups in the 
lines she had sold at abnormally low figures. On June 13, 
1945, a protest against the Regulation was filed with the 
Administrator. It was denied on February 12, 1946. 

While the protest was pending, the Administrator filed 
suit in the District Court of . the United States for the Dis¬ 
trict of Columbia to enjoin complainant from violating the 
Regulation and recover treble damages for violations of 
ceiling prices. The District Court issued a permanent in¬ 
junction restraining complainant from further violation 
of the Regulation, but found complainant had acted in 
good faith in making sales above established ceilings and 
denied the damages claimed against her. Appeals from the 
action of the District Court were taken by both parties to 
the United States Court of Appeals for the District of 
Columbia, where they are now pending. 3 Subsequently an 

3. Porter ▼. Jo Van Der Loo, No. 9324; Jo Van Der Loo r. Porter. No. 
9325. 
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order was entered by the District Court staying its judg¬ 
ment and granting complainant leave within thirty days to 
hie a complaint in this court. A complaint was hied in this 
court within that period. 

On April 11,1946, while the present complaint was pend- j 
ing, the Administrator issued Amendment 5 to Be vised 
Maximum Price Regulation 330, 4 providing a method for 
adjustment of abnormally low mark-ups. In view of this, 
complainant concedes that the question presented to us 
does not involve the present validity of the Regulation, but 
only its validity before the Amendment. 

Complainant consistently has maintained, as she does in j 
this suit, that the Regulation properly interpreted does not | 
limit her to the at-cost or below-cost selling prices which 
she charged in certain cost lines during the base period. 
Her position is that the Regulation was designed to per- | 
petuate the customary mark-ups existing during the base 
period, and not to freeze below-cost selling prices estab¬ 
lished because of unusual circumstances, and therefore that ! 
a concern which during the base period delivered the larg- j 
est number of its garments of a certain cost line at a sell- [ 
ing price at or below cost is not required by the Regulation 
to accept this selling price as its ceiling. Complainant’s 
suggested interpretation was rejected by the Administrator | 
in the protest proceeding and apparently by the District 
Court in a memorandum opinion filed in the enforcement 
action. Complainant maintains that the District Court in¬ 
tended to avoid passing judgment as to the correct inter¬ 
pretation of the Regulation. However, inasmuch as an in¬ 
junction was issued restraining further violations of ceiling 
prices, some of which were established at or below cost,' we 
are forced to conclude that the District Court interpreted 
the Regulation as limiting complainant in some instances 
to ceiling prices at or below cost. 


4. 10 FR 331. 



30 


We have decided that where a District Court in an en¬ 
forcement proceeding has interpreted a regulation as being 
applicable to one who later complains to this Court that 
the regulation is invalid, we must accept the District 
Court’s interpretation. 5 The reason is that if we should 
reach the conclusion, contrary to the District Court, that 
the regulation was not applicable to the complainant, he 
would find himself in a dilemma. Our decision as to the 
interpretation of the regulation would not bind the District 
Court. 6 And we would not decide questions as to the valid¬ 
ity of the regulation, which would be binding upon the Dis¬ 
trict Court, since those questions from our point of view 
would have become moot. It is to assure a complainant 
in this court has right to a decision as to the validity of a 
regulation, that we accept the interpretation of the Dis¬ 
trict Court. This situation is not altered in the present case 
by the fact that a protest was filed with the Administrator 
before the case was heard by the District Court. We pro¬ 
ceed, then, to consider complainant’s attacks upon the valid¬ 
ity of the Regulation as interpreted by the Administrator. 

Complainant’s first claim of invalidity is that the Regu¬ 
lation unfairly compelled her to choose between dropping a 
number of cost lines usually handled by her or selling them 
below cost, while at the same time it permitted her com¬ 
petitors to sell the same merchandise at higher prices. She 
maintains this placed her at a competitive disadvantage con¬ 
trary to the purposes of the Act. 

5. Conklin Pen Co. v. Bowles, 152 F. 2d 764 (ECA 1946); Gordon v. 
Bowles, 153 F. 2d 614 (ECA 1946). 

6. The situation presented in this case is obviously to be distinguished 
from that in Collins et al. v. Porter, U. S. , 90 L Ed. 799 (April 
22, 1946) reversing 152 F. 2d 760 (ECA 1946) where the District Court 
had not interpreted the Regulation at the time the question came before 
this court. The Supreme Court there held that the question of interpreta¬ 
tion was open in this court and our interpretation would bind the 
District Court. 
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The Regulation was of the ‘ 1 freeze” type which, being 
based upon the actual experience of sellers and on the prac¬ 
tices set by them of their own volition in a free market, | 

! 

was authorized by the Emergency Price Control Act. 7 
There can be no doubt at this late point in the administra¬ 
tion of the Act that the requirement that regulations be 
“generally fair and equitable” refers to industries, not to 
individuals. It is well settled that a regulation may be 
valid though it subjects an individual to hardship or has 
one effect on one individual and a different effect on an¬ 
other. Therefore, the fact that complainant may have been 
frozen at a competitive disadvantage because she was lim¬ 
ited to prices which she had elected to charge in a reason¬ 
able base period does not of itself render the Regulation 
invalid. 

Complainant relies upon cases previously decided by this 
Court. Consolidated Water Power and Paper Company v. 
Bowles, 146 F. 2d 492 (ECA 1944); Flett v. Bowles, 142 F. 
2d 559 (ECA 1944); Montgomery Ward & Co. v. Bowles, 
147 F. 2d 858 (ECA 1944); Hillcrest Terrace Corp. v. 
Brown, 137 F. 2d 663 (ECA 1943). Though relief was 
granted in these cases against competitive injustices es¬ 
tablished by a regulation, the problem in each involved 
either a concern which appeared to be representative of a 
class or a regulation which itself had dealt with individual 
concerns. We find neither of these situations in the pres¬ 
ent case. 

Complainant’s next contention is that the Regulation was 
invalid because as originally issued it failed to include pro¬ 
vision for adjustment of abnormally low mark-ups. By 
the Emergency Price Control Act it is stated that regula¬ 
tions might “provide for such adjustments * # # as in the 

7. Consolidated Water Power and Paper Co. v. Bowles, 146 F. 2d 492 
(ECA 1944); U. S. Gypsum Co. v. Brown, 137 F. 2d 803 (ECA 1943) cert, 
den. 320 U. S. 799. 
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judgment of the Administrator are necessary or proper in 
order to effectuate the purposes of this Act.” Sec. 2(c). 
As we understand it, complainant’s contention in effect is 
that the Administrator was arbitrary in failing to include 
in the original regulation a provision for adjustment of 
abnormally low mark-ups; and that this appears to have 
been established by the action of the Administrator in is¬ 
suing Amendment 5 providing adjustments for abnormally 
low' mark-ups. 

This contention ignores the changing conditions of our 
economy and fails to recognize the purpose of the protest 
procedure provided by the Emergency Price Control Act. 
This Act recognizes the difficulties confronting the Admini¬ 
strator in times of' threatened inflation and does not require 
of him superhuman foresight. We think it may be agreed 
that if a regulation appears on its face to create a situa¬ 
tion which reasonably will be expected to impose hardships 
upon an industry, the Administrator will he found to have 
acted arbitrarily and capriciously and the regulation held 
invalid. But on the other hand, if the regulation on its face 
appears fair, it is not to be held invalid simply because it 
eventuates, upon further consideration, that some in an in¬ 
dustry were found to have suffered hardships. One of the 
reasons for granting the right to file protest proceedings 
before the Administrator was to give opportunity to the 
Administrator to reexamine a regulation with a view of de¬ 
termining whether it should be amended so as to deal more 
equitably in the future. It was not expected that amend¬ 
ments would operate retroactively or that they would be 
held to establish or admit invalidity of the original regula¬ 
tion. 

We are clearly of the view that Revised Maximum Price 
Regulation No. 330 as originally drawn was fair and rea¬ 
sonable on its face. The Administrator, in our opinion. 
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would not be expected to anticipate that in the base period 
established by him those in an industry would make the j 
largest number of their deliveries of garments in any cost 
line at less than or close to cost price. The presumption ' 
would seem to be that reduced sales would occur only dur¬ 
ing short periods of time and that they would not continue 
in volume over so long a period as the five months’ base 
period. We find nothing arbitrary or capricious in the 
Regulation as originally drawn. 

Because of the views stated, we have not felt constrained 
to pass upon the question as to whether complainant has 
suffered individual hardship in her business. However, 
we have noted from the record that only a small percent¬ 
age of her cost lines were frozen at ceilings which allowed 
her no profit and that the net profits of her business as a 
whole during the time the Regulation was in force was sub¬ 
stantially in excess of those in previous years. 

Judgment will be entered dismissing the complaint. 

■ i • 


APPENDIX D. 

• • « •• 

Excerpts from Revised Procedural Regulation No. 1 
Issued November 2,1942, to Become Effective Novem¬ 
ber 4,1942. See 9 F. R. 5791, 5795. 

§54. Interpretations. —An interpretation rendered by 
an officer or employee of the Office of Price Administration 
with respect to any provision of the Act or of any regula¬ 
tion, price schedule, order, requirement, or agreement 
thereunder, will be regarded by the Office of Price Admin¬ 
istration as official only if such interpretation was requested 
and issued in accordance with §55 of this regulation. 
Action taken in reliance upon and in conformity with an 
official interpretation and prior to any revocation or 
modification thereof or to any superseding thereof by regu¬ 
lation, order, or amendment, shall constitute action in 
good faith pursuant to the provision of the Act, or of the 
regulation, price schedule, order, requirement or agree¬ 
ment to which such official interpretation relates. An 
official interpretation shall be applicable only with respect 
to the particular person to whom, and to the particular 
factual situation with respect to which, it is rendered, unless 
publicly announced as an interpretation of general applica- - 
tion. 

§55. Requirements governing interpretations —-(a) Re¬ 
quests for interpretations; form and contents. —Any per¬ 
son desiring an official interpretation of the Emergency 
Price Control Act of 1942 or any regulation, price schedule, 
order, requirement, or agreement thereunder, shall request 
it in writing from the nearest district office of the Office of 
Price Administration. Such request shall set forth in full 
the factual situation out of which the interpretative ques¬ 
tion arises and shall, so far as is practicable, state the 



names and post-office addresses of the persons involved. 
If the inquirer has previously requested an interpretation 
on the same or substantially the same facts, his request 
shall so indicate and shall name the official or office to 
whom his previous request was addressed. If the inter¬ 
pretation will affect operations of establishments located in 
more than one state, the request shall name the states in 
which the establishments are located. No interpretation 
shall be requested or given with respect to any hypothetical j 
situation or in response to any hypothetical question. 

(b) Interpretation to be written; authorized officials . 
Official interpretations shall be given only in writing, signed; 
by one of the following officers of the Office of Price Ad¬ 
ministration: the Price Administrator, the General Conn-! 
sel, any Associate or Assistant General Counsel, any Re¬ 
gional Attorney, any Regional Price Attorney, any District 
Price Attorney, and any Division Counsel to a Price Divi¬ 
sion or Chief Counsel to a Price Branch in the Office of 
Price Administration, Washington, D. C.: Provided , That, 1 
interpretations of general application shall be announced! 
only by the Price Administrator, the General* Counsel, any 
Associate or Assistant General Counsel, or any Regionalj 
Attorney or any Regional Price Attorney. 


